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COHEN, YAFFA, PENNEKAMP & COHEN 
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is pleased to announce 
the following significant additions 
to our law firm. 


MICHAEL S. OLIN 
formerly a partner with Podhurst Orseck, 
has joined the firm as a partner 


BARRY L. MEADOW 
formerly a partner with Podhurst Orseck, 
has joined the firm as a partner 


SETH ERIC MILES 


formerly an associate with Podhurst Orseck and 


Assistant United States Attorney, Southern District of Florida, 


Economic Crimes Section 
has joined the firm as an associate 


With a full complement of experienced trial lawyers, investigators and paralegals, Grossman, Roth, Olin, Meadow, Cohen, Yaffa, Pennekamp & Cohen P.A. 
practices in the areas of medical malpractice, products liability, aviation, admiralty, commercial, class action, matrimonial, entertainment, probate and estate 
and professional malpractice litigation and other cases of significant damages. References and resumes are gladly provided upon request. 
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LETTERS 


Comment on Proposals 
for Settlement 

This letter replies to Jeffrey B. 
Crockett’s article, “Statutory Offers 
of Settlement in Florida Practice,” in 
the March Bar Journal. Mr. Crock- 
ett’s article, in footnote 34, cites an 
earlier work on the same subject by 
Julia Luyster, “Drafting and Analyz- 
ing Joint Proposals for Settlement” 
(January). 

Concurrent “Identical Offers” — The 
article recommends service of concur- 
rent separate but identical offers 
containing a nonmonetary condition 
that only one offer can be accepted. 
What if both offerees attempted to 
accept their separate offers and the 
court held that both offerees could 
accept each offer, striking or sever- 


ing the unenforceable condition of 


approval by a nonparty to the offer? 
The offeror would then be required to 
settle the claim for almost double its 
evaluated exposure. The below signed 
authors do not believe that this was 
what the Supreme Court intended in 
Lamb v. Matetzschk, 906 So. 2d 1037 
(Fla. 2005) (Pariente, C.J., concurring 
specially) (Anstead and Lewis, J.J., 
concurring 1n part). 

Costs and fees or no costs and fees 
— The article asserts that Florida 


law is unclear whether an offer of 
judgment “exclusive of costs and fees” 


is valid and enforceable and as such 
raises an interesting discussion in 
part. But the article failed to realize 


that the cases cited by the author 
never discussed the 1997 version of 
Fla. R. 1.442 and $768.79, each of 
which should be examined separately 
and carefully. The present version of 
Rule 1.442(c)(2)(F) states that a pro- 
posal shall state whether it includes 
fees and whether attorney fees are 
part of the legal claim. A proposal 
exclusive of fees is permissible under 
the present rule. Segui v. Margill, 864 
So. 2d 518 (Fla. 5th DCA 2004). 

As for the treatment of costs and 
fees in drafting a proposal for settle- 
ment, this was answered in part in 
White v. Steak and Ale of Florida, Inc., 
816 So. 2d 546, 551 (Fla. 2002), and 
was examined in Amador v. Walker, 
862 So. 2d 729 (Fla. 5th DCA 2003). 
In White the Florida Supreme Court 
held that a victim’s pre-offer taxable 
costs were included in determining 
what constitutes the “judgment ob- 
tained” as that term is utilized in F.S. 
$768.79(6)(b). Where applicable, the 
judgment obtained includes attorney 
fees up to the date of the offer. Perez 
v. Circuit City Stores, Inc., 721 So. 2d 
409 (Fla. 3d DCA 1998), approved 
by White, held that a plaintiff's pre- 
demand costs were included in the 
judgment for purposes of determining 
whether the demand was 25 percent 
greater than the judgment obtained. 
Amador affirmed that only pre-de- 
mand, not post-demand costs were 
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OATH OF ADMISSION TO THE FLORIDA BAR 


The general principles which should ever control the lawyer in the practice of the legal 
profession are clearly set forth in the following oath of admission to the Bar, which the lawyer 
is sworn on admission to obey and for the willful violation to which disbarment may be had. 


“| do solemnly swear: 


“| will support the Constitution of the United States and the Constitution of the State of 


Florida; 


“| will maintain the respect due to courts of justice and judicial officers; 
“| will not counsel or maintain any suit or proceedings which shall appear to me to be 
unjust, nor any defense except such as | believe to be honestly debatable under the law of 


the land; 


“| will employ for the purpose of maintaining the causes confided to me such means only 
as are consistent with truth and honor, and will never seek to mislead the judge or jury by any 


artifice or false statement of fact or law; 


“| will maintain the confidence and preserve inviolate the secrets of my clients, and will 
accept no compensation in connection with their business except from them or with their 


knowledge and approval; 


“| will abstain from all offensive personality and advance no fact prejudicial to the honor 
or reputation of a party or witness, unless required by the justice of the cause with which | am 


charged; 


Young, Orlando; Board Liaison: Charles | 


“| will never reject, from any consideration personal to myself, the cause of the defenseless 
Chobee Ebbets, Daytona Beach. 


or oppressed, or delay anyone’s cause for lucre or malice. So help me God.” 
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THE SOURCE 
FOR CORPORATIONS 


Let Empire give you efficiency and class all in one 
We have Florida corporate kit editions with custom minutes for: 


Profit $58.00 


Non-Profit $58.00 
with/without Membership Certificates 


* Professional Association $58.00 
¢ Limited Liability Company $58.00 
- Professional Limited Liability Company $58.00 


and separate kit editions for state of: 
CT, DC, GA, NJ, NY, & TX 


We have incorporation filing service: 


ELECTRONIC FILE Absolutely the fastest. We file your articles electronically with the Secretary of State. Your 
$20.00 + Fees + Kit original documents never leave your office. (FILED WITHIN 2-4 HOURS. KIT & DOCU- 
MENTS IN YOUR OFFICE WITHIN 1 WORK DAY). 


QUICK FILE We pick-up and hand file your articles with the Secretary of State. (FILED THE NEXT 
$20.00 + Fees + Kit WORK DAY KIT & DOCUMENTS IN YOUR OFFICE WITHIN 2 WORK DAYS). 


QUICK CORP The easiest and fastest. We prepare your articles and file them electronically with the 
$25.00 + Fees + Kit Secretary of State. (KIT & DOCUMENTS IN YOUR OFFICE WITHIN 1 WORK DAY). 
QUICK STAND We obtain certificates of good standing or corporate status from the Secretary of State. 


$28.75 Incl. Fees/Electronic $33.25 (24 HOURS). 


QUICK COPY We obtain copies/certified copies of documents from the Secretary of State. (1-2 WORK 
$20.00 + Fees DAYS). 


UCC SEARCHES We search and file UCC1 and UCC3 with the Secretary of State. We obtain photocopies/ 
$20.00 + Fees certified copies upon request. 


CUSTOM MINUTES We customize the minutes and bylaws with the corporate name and other information. 
No Charge Creating hand typed originals ready for signatures. 

JUDGMENT LIEN We handle the completion of necessary forms and the filing of your judgment lien 
$15.00 + Fees with the Secretary of State. 


Each Corporate Kit features: * Checklist * Instructions * Work Sheets * 8 Tab Dividers + 21 Certificates * Stock Transfer Ledger + Corporate Seal with Pouch + 
Padded Binder « Slip Box * Waiver of Notice and Minutes of Annual Meeting of Shareholders + Waiver of Notice and Minutes of Annual Meeting of Directors 
* Minutes of Special Shareholders’ Meeting + Notice of Annual Meeting of Shareholders * Notice of Organizational Meeting of Incorporators and Directors + 
Waiver of Notice of Organizational Meeting of Directors * Waiver of Notice of Organizational Meeting of Incorporators + Directors(s) Resignation + Notice of 
Special Meeting of Shareholders * Notice of Special Meeting of Directors + Resolution Granting Power of Attorney * Special Power of Attorney * Proxy + 
Independent Contractor Agreement * Buy-Sell Agreement * Employment Agreement * Banking Resolution + Cafeteria Plan + Cafeteria Plan Employee Benefit 
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PRESIDENT’S PAGE 


By Alan B. Bookman 


he American Revolution 

was sparked, in part, be- 

cause the right to trial by 

jury had been snatched 
away. 

As founding father John Adams 
declared more than two centuries 
ago: “Representative government 
and trial by jury are the heart and 
lungs of liberty. Without them we 
have no other fortification against 
being ridden like horses, fleeced like 
sheep, worked like cattle, and fed and 
clothed like swine and hounds.” 

Yet, today, too many Americans 
are plagued with ho-hum attitudes 
when a jury duty summons arrives 
in the mail. Many concoct excuses to 
get out of it. Most don’t even bother 
to show up at the courthouse. 

Consider these numbers from the 
final report of the Florida Supreme 
Court Work Group on Standards for 
Jury Panel Sizes: Of nearly 1.7 mil- 
lion Floridians summoned for jury 
duty last year, the statewide average 
“summoning yield” (calculated by 
dividing the number of prospective 
jurors available to serve by the num- 
ber of prospective jurors summoned) 
was about 30 percent. That’s 10 
percent below the national average. 
Florida’s counties range from a low 
of about 12 percent to a high of about 
50 percent. 

It’s frustrating to judges, like 18th 
Circuit Judge Charles Holcomb in Ti- 
tusville, who had to postpone a trial 
because not enough jurors reported 
for duty. He was driven to institute 
a policy of ordering jury skippers 
to appear before him to explain 
themselves and possibly be fined, 
something most judges are reluctant 
to do. 

Grappling with what to do about 
juror no-shows, the Supreme Court’s 


6 THE FLORIDA BAR JOURNAL/MAY 2006 


We the People 


work group, chaired by Second Judi- 
cial Circuit Judge Thomas Bateman, 
noted, “Indifferent enforcement 
damages the legitimacy of the jury 
process. Moreover, those who do not 
report for service often realize that 
there are no consequences for their 
behavior.” 

Rather than taking an initial hard 
line of contempt of court and fines, 
the court’s work group recommends 
giving second chances for Florid- 
ians to carry out this crucial civic 
duty. One suggestion, authorized 
by Florida law, is to allow jurors to 
pick a backup date, if the first one 
is inconvenient. This postponement 
policy has worked well in Leon 
County, where Judge Bateman pre- 
sides, helping boost the compliance 
rate to 90 percent. 

For those jurors who repeatedly ig- 
nore summons, the work group urges 
judges to lower the boom by imposing 
at least $100 fines and holding no- 
shows in contempt. Second summons 


no-shows should be ordered to serve 
as many as eight hours of commu- 
nity service, spending a portion of 
that time at the courthouse learn- 
ing the importance of the American 
jury system. Part of that education 
should include a history lesson about 
the struggle to produce the modern 
jury of one’s peers (as detailed on 
the Florida Supreme Court’s Web 
page at www-ficourts.org under “Jury 
Information”). 

¢ Jury summons from 1783 Brit- 
ish East Florida, published in the 
St. Augustine East Florida Gazette 
on April 26, 1783: Only male prop- 
erty owners were eligible for jury 
service. 

¢ Under the 1838 Florida Consti- 
tution, only free, white males could 
serve as jurors. 

¢ While women were first admit- 
ted to practice law in Florida in the 
late 1890s, it was not until 1949 that 
Florida allowed women to volunteer 
for jury service; but few did. In 1961, 
in Hoyt v. Florida, the U.S. Supreme 
Court upheld Florida’s voluntary 
jury law for women, concluding that 
“despite the enlightened emanci- 
pation of women,” they occupied a 
unique position “as the center of 
home and family life.” Finally, in 
1967, the Florida Legislature passed 
a law requiring compulsory jury duty 
for women. 

¢ It wasn’t until 1984 that the 
Florida Supreme Court ruled it 
unlawful for attorneys to use pe- 
remptory challenges to excuse ju- 
rors solely because of their race. 
Not until 1994 was this same 
ruling extended to the practice 
of excluding women from juries 
solely because of their gender. 

“This history shows that the 
Florida jury system is healthy, but 
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in constant need of tending,” Chief 
Justice Barbara Pariente said last 
year, when she proclaimed May as 
Juror Appreciation Month. 

“We have never had the perfect 
jury system in Florida, just as the 
world we live in is itself imperfect. 
But we remain committed to the 
ideal that a jury of peers is the best 


system of justice, since it allows 
people chosen from the community 
to determine whether the vast power 
of the state can take away the life, 
liberty, or property of one of their 
own.” 

Attending jury service breathes 
meaning into participatory democ- 
racy and gives power to the voice 


of every citizen. “We the People” 
will not work if jurors will not come 
when called. 


Che 


ALAN B. BOOKMAN 


Le TTERS continued from page 4 


included in the judgment obtained 
figure for purposes of calculating 
whether a party beat a proposal for 
settlement for purposes of recovering 
fees and costs. Segui held that an of- 
fer was not 25 percent greater than 
the judgment because the judgment 
would have been exclusive of attorney 
fees at the time of the offer since fees 
were only recoverable pursuant to the 
offer and not a contract or statute. 
JuLIA LuystEr, West Palm Beach 
JUDGE JAMES C. Hauser, Orlando 


Looking Back 

In reporting on “The Last Unlikely 
Hero” (March 2006) among Southern 
judges who moved with all deliberate 
speed to bring order to racial deseg- 
regation in the schools after Brown 
v. Board of Education, William Jung 
has done an excellent job of rewriting 
Florida’s legal history. 

Looking back with little apparent 
knowledge of the times, Jung appar- 
ently tries to conform the past to the 
modern view in the sunshine state of 
race relations, especially in the legal 
profession. Regardless of evidence to 
the contrary, lawyers are constantly 
informed that they have been steadily 
improving after the initial shock more 
than 50 years ago. 

To Jung, Judge G. B. Tjoflat de- 
serves being placed on a pedastal for 
enforcing the U.S. Supreme Court deci- 
sion in Swann v. Charlotte Mecklenberg 
Board of Education in 1971. The high 
court had grown tired of waiting for 
communities to adjust to the changes 
demanded 15-16 years earlier. 

But to understand the decision, 
one has to reflect on both the history 
of the judge and the context of the 
decision. Judge Tjoflat’s education 
through law school appears to have 
been in racially segregated environ- 
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ments. He became a member of The 
Florida Bar only two years after 
Brown v. Board of Education. 

As a Bar member, in private prac- 
tice for a decade in Jacksonville, he 
swore to uphold a state constitution 
which required Negroes to attend 
schools separate from whites. He 
practiced in an era when Florida 
governors Farris Bryant (1961-65) 
and Haydon Burns (1965-67) were 
said to have turned back the clock 
on race relations which Gov. Leroy 
Collins (1956-61) had tried to move 
forward unsuccessfully. 

But by 1971, another progres- 
sive governor, Reubin Askew, took 
over. The Florida Constitution had 
been changed and the state finally 
accepted the concept of one person, 
one vote. That shifted the political 
balance from the rural segregation- 
ist north to urban areas — primarily 
south of Interstate 4. 

Last but not least, the United States 
also lost patience with Florida’s foot- 
dragging. The U.S. Dept. of Health, 
Education & Welfare threatened 
to cut off federal funding for school 
districts that refused to comply. What 
happened next was remarkable. 

Staunch segregationists on school 
boards and in school attorney posi- 
tions began to be threatened by the 
Ku Klux Klan when they acted to 
avoid loss of funding for their dis- 
tricts for the white children. 

Judge Tjoflat acted in that con- 
text. In that light, Judge Tjoflat’s 
desegregation order followed the 
higher court mandate, but he did so 
to preserve the peace, not to further 
anyone’s civil rights. 

Judge Tjoflat himself in 2003 was 
asked whether he would have acted 
as his more renowned predecessors 
had done. He answered modestly: 


“In answering this question, one 
must bear in mind that the compo- 
sition of the civil rights docket over 
the past 30 years has changed con- 
siderably. When I came to the bench 
in 1970, the district courts were 
flooded with school desegregation 
cases, class actions challenging the 
conditions of state jails and prisons and 
state mental institutions, and voting 
rights cases — cases that received a 
great deal of public attention for lots of 
reasons, one being that they challenged 
long-standing societal structures. 

“Those cases have all but disap- 
peared from our dockets, the changes 
they sought having been accom- 
plished. Court observers say that the 
judges responsible for those changes 
were ‘liberal.’ I would say that the 
judges were simply good judges, 
who approached the task at hand 
with considerable courage and the 
desire to follow the law.” Judge Tjoflat 
added that when the judicial center of 
gravity takes such dramatic turns, “My 
experience has been that when a judge 
seemingly leans far to the left or to the 
right, someone leans in the opposition 
direction — such that the center of 
gravity tends to move one way or the 
other, perhaps a tad or two.” 

What Judge Tjoflat did in 1971 was 
exactly that. He moved Florida a tad 
or two in what may have seemed to 
have been the right direction. That 
hardly seems worth mentioning 35 
years and many bitter lessons later. 
GaBE Gainesville 


Errata 

In “New Urbanism: Recreating 
Florida by Rewriting the Rules” 
(April), “PUD” was erroneously de- 
fined as “public utility district.” The 
phrase should have been “planned 
unit development.” The Journal 
regrets the error. 
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Understanding and Applying 
Florida’s Flexibility Theory 
Damages 


by Jonathan S. Coleman 


lorida courts have led the nation with the so- 

called “flexibility theory of damages,” which 

means that plaintiffs in contract and tort may 

seek reimbursement of out-of-pocket expenses, 
or reasonable future lost profits, but not both. The “flex- 
ibility theory” is more accurately a doctrine limiting the 
availability of damages. While the concept has been con- 
sistently and frequently applied around the country, the 
term itself is surprisingly scarce. Florida first adopted the 
principle underlying the “flexibility theory” in 1970, and 
applied the doctrine in several 2005 appellate decisions. 
Yet, only three reported opinions, beginning in 1970 and 
ending in 2004, have referred to it by name.' 

The author recommends that Florida practitioners 
regularly invoke the term in their motion practice and 
appellate briefing to clarify the doctrine’s use and avoid 
confusion that can lead to trial court reversals and unnec- 
essary appeals. Proper application is important because 
plaintiffs who seek inappropriate damages risk derail- 
ment of their cases through summary judgment, new 
trial orders, dismissals, or appellate reversals. Likewise, 
defendants who fail to recognize (and challenge) inappro- 
priate trial rulings flirt with malpractice and otherwise do 
their clients a disservice through the risk of inappropriate 
verdicts or waiver of appellate issues. 


Florida First Adopted the Flexibility Theory 
Florida, beginning in 1970, and Maryland, a year 
later, are the only two states employing the term “flex- 
ibility theory,” using it 11 times.” Even if the label is not 
widespread, the doctrine is ubiquitous. State courts in 
Oregon and Texas, and federal courts in Kansas, New 
York, and elsewhere have all applied the flexibility 
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theory’s principles.* 

The first Florida decision to use the term “flexibility 
theory” was DuPuis v. 79th St. Hotel, Inc., 231 So. 2d 
532 (Fla. 3d DCA 1970). In that tort case, the trial court 
approved a jury instruction which allowed the jury to 
consider awarding both “benefit of the bargain” and “out- 
of-pocket” damages. The appellate court reversed this 
liberal interpretation of damage availability, and instead 
adopted the flexibility theory as outlined in 37 Am. Jur. 
2d, Fraud and Deceit §352.‘ DuPuis is also noteworthy 
for foreshadowing a related damage concept — recovery 
of lost profits carries a higher burden of proof than does 
restitution of out-of-pocket expenses; lost profits require 
“sufficient certainty.” 

Florida courts have routinely applied the bedrock 
principles of the flexibility theory as adopted in DuPuis 
up through the present. An early but frequently cited ap- 
plication of the flexibility theory (minus the term) is Beefy 
Trail, Inc. v. Beefy King International, Inc. ,267 So. 2d 852 
(Fla. 4th DCA 1972), which confirmed that future lost 
profits and recovery of out-of-pocket reliance expenditures 
present a clear either/or scenario: 

If a party seeks the remedy of damages two alternative methods 
for determining recovery are available: (1) he may prove the gains 
he would have made had the defendant performed in full as the 
contract required subtracting therefrom the costs of the opera- 
tions necessary to realize those gains, i.e., the injured party may 
seek lost profits and in such case the interest he seeks to protect 
is his “expectation interest”; (2) he may omit an attempt to show 
lost profits and prove instead his actual expenditures made before 
the repudiation or nonperformance by the defendant insofar as 
those expenditures were reasonably to have been foreseen, i.e., 
expenditures made in preparation for performance or in part 


performance and in such case the interest the plaintiff seeks to 
protect is his “reliance interest.”° 


} 
; 
i 
| 
: 
| 
} 
| 


4 
i 
“4 
4 
{ 


Joe McFadden 


eo 

= 
O pRor 


Beefy Trail is consistent with Du- 
Puis; reliance damages are the only 
alternative when lost profits “may be 
too speculative to form a part of any 
damage award.” 

Florida’s Third District (which 
decided DuPuis) again applied the 
flexibility theory (minus the term) 
in Sundie v. Livesay, 166 So. 2d 152 
(Fla. 3d DCA 1974). Sundie con- 
firmed that while a plaintiff may 
seek restitution of expenses paid or 
future lost profits, those methods are 
alternative, inconsistent, and mutu- 
ally exclusive theories of recovery.* 
The same result occurred more than 
a decade later in Resorts Interna- 
tional, Inc. v. Carter Air Center, Inc., 
503 So. 2d 1293, 1296 (Fla. 3d DCA 
1987), where allowing damages “for 
both its lost profits and its expen- 
ditures made” was reversible error; 
“[T]hese measures are alternate 
remedies [and] the injured party 
must make an election in regard to 
which method he seeks to recover, 
and pursue that method only.” 

The Third District applied the 
flexibility theory again in 1991 in 
Pathway Financial v. Miami Int'l 
Realty Co., 588 So. 2d 1000 (Fla. 3d 
DCA 1991), which set aside a verdict 
because of the trial court’s error in 
awarding both the plaintiff’s out-of- 
pocket expenses and “prospective” 
profits. Such double recovery is disal- 
lowed: “The plaintiffs are not entitled 
to both reliance and benefit of the 
bargain damages; these remedies 
are mutually exclusive and cannot 
both be the natural result of the 
breach.”'” 

A lengthy gap — no less than 23 
years — elapsed between DuPuis’ 
initial use of the term “flexibility 
theory” in 1970, and its 1993 ap- 
pearance in Nordyne, Inc. v. Fla. 
Mobile Home Supply, Inc.,625 So. 2d 
1283, 1286-87 (Fla. lst DCA 1993). 
Nordyne was a business tort case 
alleging, among other things, fraud 
and tortious interference. Nordyne, 
following a jury verdict for compen- 
satory and punitive damages, argued 
on appeal that future profits could 
only be awarded under the “benefit 
of the bargain” rule, which was lim- 
ited to contract claims. The appellate 
court disagreed; under the flexibility 
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theory, a court can use either an out- 
of-pocket or a benefit of the bargain 
analysis, depending upon which 
would more fully compensate the 
injured party.'' The jury, therefore, 
properly considered awarding future 
lost profits.'” 

Nordyne is noteworthy not only 
because it is only the second use of 
the term, but also because it confirms 
that the flexibility theory applies to 
tort as well as contract cases.'* 

Eleven years passed between 
Nordyne and the 2004 application of 
the flexibility theory in Totale, Inc. v. 
Smith, 877 So. 2d 813 (Fla. 4th DCA 
2004). Totale confirmed DuPuis as 
well; the preferred method of award- 
ing damages is restoration of a plain- 
tiff’s out-of-pocket disbursements. If 
proof of future lost profit damages is 
unreasonably vague or speculative, 
they cannot be recovered." 

Florida courts following Totale 
continue to apply the flexibility 
theory, but for some reason courts 
continue to avoid the label. One 
recent example is State of Florida, 
Department of Corrections v. Brooks, 
891 So. 2d 1 (Fla. 1st DCA 2005), 
which confirmed that plaintiffs can- 
not recover both reliance and expec- 
tation damages; they are “alternate, 
and mutually exclusive, remedies.”"® 
Another recent example is Meadows 
v. English, McCaughan & O'Bryan 
PA., 909 So. 2d 926 (Fla. 4th DCA 
2005), citing Totale with approval 
— but failing again to use the actual 
term “flexibility theory.” 

¢ Maryland Adopted the Flex- 
ibility Theory in 1971 — Maryland 
state courts began to use the term 
“flexibility theory” in 1971, one year 
after DuPuis. In Hinkle v. Rockville 
Motor Co., Inc., 278 A.2d 42 (Md. 
App. 1971), an automobile purchaser 
sued a dealer for fraud when a car 
sold as new turned out to have been 
used and previously damaged in an 
accident. The trial court directed a 
verdict for the dealer but the ap- 
pellate court reversed, resolving a 
“confusion in regard to the measure 
of damages.”"® 

The Hinkle court’s decision, which 
adopted the flexibility theory in 
Maryland, cited to a variety of sourc- 
es: a 1938 Oregon case"; Prosser 


on Torts; Am. Jur. 2d; and a 1961 
Virginia law review note,'* thereby 
demonstrating the wide-spread ac- 
ceptance of the principle. Four rules 
emerged from Hinkle: 1) If the plain- 
tiff is content with recovery of the 
amount lost, that is the measure of 
his damages; 2) a fraud accompanied 
by a broken promise can lead to ben- 
efit-of-the- bargain damages; 3) when 
proof of future loss is vague, damages 
will be limited to the loss sustained; 
and 4) only if benefit-of-the-bargain 
losses are proven with reasonable 
certainty can they be recovered.'® 

Maryland courts rapidly adopted 
Hinkle’s initial 1971 adoption of the 
term “flexibility theory,” applying 
it again in 1972.”° Maryland has 
invoked the term at approximately 
four-year intervals: in 1976,”! 1980,” 
1985,”> 1987*4 and twice in 2004.” 
Why Florida has not followed suit is 
a mystery. 

¢ The Flexibility Theory Ap- 
pears in Other States — Florida 
and Maryland do not stand alone. 
The flexibility theory is frequently 
called into use in other jurisdic- 
tions, even though the term itself 
is not used. One recent example 
from Oregon is Oregon Steel Mills, 
Inc. v. Coopers & Lybrand, LLP, 83 
P.3d 322 (Or. 2004), where the issue 
was the accounting firm’s liability 
when it unnecessarily delayed the 
sale of a business, but intervening 
market forces would have changed 
the price of the plaintiff’s stock 
anyway. Summary judgment for the 
defendant was reinstated on the 
rationale that the loss was due to 
market factors; “[als a matter of law, 
the risk of a decline in plaintiff’s 
stock price in June 1996 was not a 
reasonably foreseeable consequence 
of defendant’s negligent acts in 1994 
and early 1995.”°° Had the sale 
been timely consummated, dam- 
ages would have been mitigated or 
avoided altogether, but because the 
market’s decline was not sufficiently 
foreseeable to the defendant, liabil- 
ity was avoided.” 

Texas case law is similar. In Sun- 
shine Mining and Refining Co. v. 
Ernst & Young, LLP, 114 S.W.3d 48 
(Tx. App. 2003), an appellate court 
considered whether an accountant’s 
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resignation resulted in a chain of 
events which caused cancellation 
of a stock offering, then forced the 
company’s bankruptcy. Summary 
judgment on both causation and 
damages was affirmed on appeal. 
The plaintiff argued that the offer- 
ing would have been successful but 
for the accountant’s resignation, but 
the court found insufficient evidence 
that the offering would have been 
successful had it occurred.** The 
success or failure of the company 
was “entirely dependent upon the 
purchasing decisions of third parties” 
and “proof of causation cannot turn 
upon speculation or conjecture.”” 

¢ Federal Courts Also Apply the 
Flexibility Theory — Seven federal 
courts have used the term “flexibility 
theory,” and four of them considered 
disputes arising under Florida or 
Maryland law.*’ Of the remaining 
three federal opinions,” all diversity 
cases applying Florida law, only two 
are published. 

Coghlan involved a boat sold by a 
Florida company as fiberglass; it was 
actually fiberglass-coated wood. The 
Fifth Circuit, acknowledging that 
benefit of the bargain damages may 
be an alternative to out-of-pocket 
damages, noted that “Texas and 
Florida both follow the ‘flexibility 
theory’ in fraud actions, which per- 
mits a trial court to instruct the jury 
under either the out-of-pocket rule 
or the benefit of the bargain rule, 
whichever will more fully compen- 
sate the defrauded party.” The rule 
is the same for contract cases.** The 
Kansas district court applied Florida 
law in Aerotech,** as did the Southern 
District of New York in Belmac.*” 

Other federal jurisdictions have 
applied the reasoning of the flex- 
ibility theory without the title. For 
instance, a federal court sitting in 
New York but not applying Florida 
law used the flexibility rationale 
in Three Crown Ltd. Partnership v. 
Salomon Bros., Inc., 906 F. Supp. 
876 (S.D. N.Y. 1996). There, the is- 
sue was whether a plaintiff could 
recover lost profits on investments 
it never made on securities it never 
purchased or sold. The answer was 
“no” and the court affirmed a partial 
summary judgment for the defen- 
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dant. The plaintiff’s assertions that 
it was prevented from employing its 
trading strategy, or that it could not 
raise capital to do so, were “based 
wholly on conclusory and self-serv- 
ing statements of its principals and 
without supporting documentation” 
and, therefore, inadequate to survive 
summary judgment.** No evidence 
was presented that the defendants 
“intended to run Three Crown out 
of business.”*’ Since the lost profits 
claimed were unduly speculative, 
they were not recoverable. 


Flexibility Theory Differs 
from Election of Remedies 

The flexibility theory’s directive, 
that recovery of out-of-pocket or lost 
profit damages presents inconsistent 
and mutually exclusive modes of 
recovery, is conceptually analogous 
to — but nevertheless quite differ- 
ent from — the separate doctrine of 
“election of remedies.” They should 
not be confused. The flexibility 
theory limits the type of damages 
that may be sought arising out of a 
particular cause of action. Election of 
remedies allows a plaintiff to present 
inconsistent causes of action in hopes 
of recovering under any theory. 

In both situations, a plaintiff is 
limited to one avenue of recovery 
in order to avoid the unfairness (to 
the defendant) of double damages.* 
The flexibility theory represents an 
either/or damage model (lost profits 
or restitution) which is determined 
by the factual proof available. In 
contrast, under the election of rem- 
edies theory, a plaintiff may pursue 
alternative theories of liability, 
rather than inconsistent theories of 
damages, to a single recovery. 

The doctrines differ because they 
come into play at different stages of 
the proceedings. Under the flexibility 
theory of damages, the finder of fact 
does not even get to consider award- 
ing any damages unless and until 
adequate legal causation is demon- 
strated. Absent causation, there is 
no remedy. Once causation is demon- 
strated, whether out-of-pocket or lost 
profit damages are available depends 
on the foreseeability of the harm. In 
contrast, while the election of rem- 
edies doctrine allows the pleading of 


inconsistent causes of action up to 
and including the trial (for instance, 
a plaintiff who cannot recover for 
breach of contract might still be able 
to recover for negligence*’), the type 
of damages available does not neces- 
sarily hinge on the theory of liability. 
In other words, the flexibility theory 
is concerned with the type and extent 
of damages a jury might ultimately 
consider following adequate proof 
of causation, while the election of 
remedies doctrine allows multiple 
diametrically opposed theories of 
liability to proceed to the damage 
stage.*° 

A plaintiff who is not able to 
adequately provide entitlement to 
damages via a defendant’s causa- 
tion cannot seek any damages. In 
contrast, once the element of legal 
causation is satisfied, a plaintiff may 
seek appropriate damages — but not 
elect between out-of-pocket versus 
“lost profits.” The type of damages 
available depends on the proof. If 
lost profits are too speculative to be 
reasonably proven, the plaintiff’s 
only permissible remedy will be 
restitution of out-of-pocket losses. 
In contrast to a plaintiff electing 
to travel under multiple theories 
of liability, a plaintiff does not have 
the right to seek mutually exclusive 
forms of damages. The evidence, not 
a legal theory, will determine which 
of the two prongs of the flexibility 
theory (lost profits or restitution) is 
available. 

The flexibility theory makes logi- 
cal sense. Before an enterprise can 
hope for profits, it must first engage 
in an outlay of business costs. Those 
expenditures, if the enterprise suc- 
ceeds, are not recouped; they are the 
price of doing business. Therefore, 
when a business fails due to the 
wrongdoing of another (whether 
through breach of contract, tortious 
interference, or otherwise), the 
plaintiff is entitled to recover his 
or her initial outlay, or the profits 
that would have been made once 
the outlay is spent, but not both. 
Returning to a plaintiff the profits 
that were lost and also the initial 
capital expenditures of the venture 
would constitute a double recovery 
and put a plaintiff in a better posi- 
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tion than if there had been no breach. 
The flexibility theory prevents such 
a windfall.*! 


Flexibility Theory and 
Expert Testimony 

Plaintiffs seeking lost profit dam- 
ages should make sure their experts 
are versed in the flexibility theory 
in general, and that those experts 
are well-prepared to offer cogent 
damage models that meet Florida’s 
“reasonable certainty” requirement. 
Defendants should be prepared to 
vigorously cross-examine experts on 
damages and, if appropriate, move to 
strike insufficient testimony through 
pre-trial motions in limine.*” Expert 
opinions which are based on inappro- 
priate damage models or otherwise 
fail to anticipate the impact of the 
flexibility theory on their damage 
methodology are improper, and 
can and will be stricken by vigilant 
courts. 

For instance, “conclusory” testi- 
mony by a certified public accountant 
in Forest’s Men’s Shop v. Schmidt, 
536 So. 2d 334 (Fla. 4th DCA 1988), 
led to reversal of a lost profit judg- 
ment in a case arising out of a store’s 
failed expansion plans. The evidence 
admitted was deemed insufficient to 
support lost profit damages despite 
a CPA’s testimony that the busi- 
ness was “a profitable one,” and an 
economist’s separate testimony that 
profits “would have [been] realized 
over the term of the lease.”** 

A lost profit award was also re- 
versed in Sihle Ins. Group, Inc. v. 
Right Way Hauling, Inc., 845 So. 2d 
998, 1001 (Fla. 5th DCA 2003), even 
though the defendant’s request to 
have the plaintiff's expert disquali- 
fied was not granted. In this case, 
the expert relied on a series of 
assumptions that, taken together, 
were too speculative: The expert 
assumed production would increase 
by 250 percent, that a client would 
have paid a maximum price, and 
that the market generally would not 
experience price declines affecting 
the market. The expert’s testimony 
was also flawed because he failed to 
deduct the owners’ salaries from the 
estimates of future profits. The Silhe 
case is an example of the flexibility 


theory’s resistance to an overreach- 
ing damage theory. Had the Silhe 
court allowed salaries to be included 
as an element of damages, it would 
have placed the plaintiff in a better 
position than if the business had not 
failed. Obviously, had the enterprise 
succeeded, salaries would have been 
a necessary business cost, and not a 
profit. 

Federal courts follow these results 
because they apply state law.** In 
Sun Insurance Marketing Network, 
Inc. v. AIG Life Ins. Co., 254 F. Supp. 
2d 1239 (M.D. Fla. 2003), the trial 
court rejected the testimony of the 
plaintiff's forensic accountant where 
the plaintiff was seeking not just 
lost profits, but the value of the 
entire business. As the court noted, 
an asking price is not the same as 
the fair market value of a company; 
the former is a hope that may not be 
substantiated in the marketplace; 
the latter is “the price at which 
the property would change hands 
between a willing buyer and a will- 
ing seller, neither being under any 
compulsion to buy or to sell and both 
having reasonable knowledge of rel- 
evant facts.”*° Further, a successful 
business valuation for purposes of 
calculating damages must be factu- 
ally intensive. The damage expert’s 
testimony was stricken for at least 
six reasons: 1) Although an accoun- 
tant, he was not an appraiser; 2) he 
had no specialized background in the 
type of business at issue; 3) he did 
not research or base his conclusions 
on the sales of like businesses; 4) he 
did no independent research, but in- 
stead relied on his staff; 5) he did not 
discuss the three main approaches 
(assets-based, market, and income) 
of business valuation; and 6) he did 
not otherwise discuss the various 
factors a business valuator should 
ordinarily consider. The Sun case is 
a virtual road map of what approach 
not to take when proffering expert 
damage testimony on lost profits. 

A more favorable result was ob- 
tained in Overseas Private Inv. v. 
Metro. Dade Cty., 826 F. Supp. 1564, 
1573 (S.D. Fla. 1993). The Metro 
court accepted the plaintiff's dam- 
age expert where he derived his 
“yardstick” of lost profits from “a 


study of the profits of business opera- 
tions that are closely comparable to 
the plaintiff’s or expert testimony 
based on date concerning operational 
costs in the industry in question and 
market data regarding the product 
at issue.”*° In Electro Service Inc., 
v. Exide Corp., 847 F.2d 1524, 1527 
(11th Cir. 1988), a CPA’s evidence 
supported a lost profit award where 
the CPA examined 17 similar com- 
mercial accounts, determined their 
average sales and gross profits using 
the plaintiff’s financial statements, 
and then projected monthly gross 
[lost] profits. Likewise, in G.M. Brod 
& Co. v. U.S. Home Corp., 759 F.2d 
1526 (11th Cir. 1985), CPA evidence 
on a “yardstick” method was found 
both admissible and relevant where 
the data considered was drawn from 
900 similar businesses, and the de- 
fendant missed “ample opportunity 
to discredit [the plaintiff’s expert] 
and show the fallacies in his reason- 
ing and testimony.” 


Conclusion 

Correctly understanding and 
applying the flexibility theory, and 
avoiding the pitfalls associated with 
ignoring it, is paramount to success- 
ful litigation. Why Florida’s courts 
and practitioners do not make better 
use of the term itself, if not its con- 
cepts, remains a mystery. Routinely 
using the term “flexibility theory,” 
when appropriate, will eliminate 
trial court confusion and avoid un- 
necessary and expensive appellate 
litigation. O 


' The only three Florida cases using 
the term “flexibility theory” are DuPuis v. 
79th St. Hotel, Inc., 231 So. 2d 532 (Fla. 3d 
D.C.A. 1970); Nordyne, Inc. v. Fla. Mobile 
Home Supply, Inc., 625 So. 2d 1283 (Fla. 
1st D.C.A. 1993); and Totale, Inc. v. Smith, 
877 So. 2d 813 (Fla. 4th D.C.A. 2004). 

? While only three of those state court 
opinions are from Florida, the remaining 
eight are from Maryland, which has been 
more generous with the use of the term. 
See note 1, supra. 

5 See, e.g., Or. Steel Mills, Inc. v. Coopers 
& Lybrand, LLP, 83 P.3d 322 (Or. 2004); 
Sunshine Mining & Refining Co. v. Ernst 
& Young, LLP, 114 S.W.3d 48 (Tx. App. 
2003); Aerotech Resources, Inc. v. Dodson 
Aviation, Inc., 191 F. Supp. 2d 1209 (D. 
Kan. 2002); Three Crown Ltd. Partner- 
ship v. Salomon Bros., 906 F. Supp. 876 
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(S.D.N.Y. 1996). 

4 DuPuis, 231 So. 2d 532, 535-36 (Fla. 
3d D.C.A. 1970). The formula stated in 
Ao. Jur. 2d, as cited by DuPuis, is, “(1) if 
the defrauded party is content with the 
recovery of only the amount that he actu- 
ally lost, his damages will be measured 
under that rule; (2) if the fraudulent 
representation also amounts to a war- 
ranty, recovery may be had for loss of the 
bargain, because a fraud accompanied 
by a broken promise should cost the 
wrongdoer as much as the latter alone; 
(3) where the circumstances disclosed by 
the proof are so vague as to cast virtually 
no light upon the value of the property 
had it conformed to the representations, 
the court will award damages equal only 
to the loss sustained; and (4) where the 
damages under the benefit of the bargain’ 
rule are proved with sufficient certainty, 
that rule will be employed.” Section 352 
of the most recent version of Am. Jur. 2d, 
“Fraud and Deceit,” pertains to laches in 
fraud cases, rather than damages. 

5 DuPuis, 231 So. 2d 532, 536 (Fla. 3d 
D.C.A. 1970). 

® Beefy, 267 So. 2d 852, 856 (Fla. 4th 
D.C.A. 1972). 

7 Id. 

5 Sundie, 166 So. 2d 152, 153 (Fla. 3d 
D.C.A. 1974). 

® Resorts International, 503 So. 2d 1293, 
1296 (Fla. 3d D.C.A. 1987). 

© Pathway Financial, 588 So. 2d 1000, 
1005 (Fla. 3d D.C.A. 1991). 

'! Nordyne, 625 So. 2d 1283, 1286 (Fla. 
1st D.C.A. 1993). 

2 Td. at 1287. 

13 Td. at 1286-87. 

4 Totale, 877 So. 2d 813 (Fla. 4th D.C.A. 
2004). 

'S Brooks, 891 So. 2d 1, 2 (Fla. 1st D.C.A. 
2005). 

'6 Hinkle, 278 A.2d 42, 44 (Md. App. 
1971). 

Selman v. Shirley, 161 Or. 582, 607 
(1938). 

18 Note, Measure of Damages for Fraud 
and Deceit, 47 Va. L. Rev. 1209 (1961). 

'° Hinkle, 278 A.2d at 47. Maryland’s 
four rules appear to unnecessarily com- 
plicate the Florida courts’ formulation 
of the flexibility theory. Maryland rules 
three and four are actually flip sides of 
the same proposition; unduly speculative 
lost profits cannot be recovered. 

20 Downs v. Reighard, 289 A.2d 299 (Md. 
1972). 

*1 City Chevrolet Co. v. Wedeman, 354 
A.2d 185 (Md. App. 1976). 

* Aeropesca Ltd. v. Butler Aviation In- 
tern., Inc.,411A.2d 1055 (Md. App. 1980). 
Aerospeca provides a three-prong test for 
lost profit cases: 1) A plaintiff must show 
the defendant’s breach caused the loss; 2) 
that damages would have been reason- 
ably foreseen at the time of the breach; 
and 3) they cannot be recovered unless 
they can be proven with “reasonable 
certainty.” Id. at 1068. The terms “rea- 
sonably” and “reasonable” in prongs two 
and three of the test are different. The 
former refers to the defendant's ability 
to predict them while the latter requires 
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the plaintiff to actually prove them. 

*3 Ward Devel. Co., Inc. v. Ingrao, 493 
A.2d 421 (Md. App. 1985). 

24 Weisman v. Connors, 519 A.2d 795 
(Md. App. 1987). Weisman confirms that 
in Maryland, as in Florida, benefit-of-the- 
bargain damages may be available with 
sufficient proof, but “the preferred test 
seems to be the ‘out of pocket’ one” de- 
signed to put the plaintiff back where he 
was before the breach. Id. at 749-750. 

* Hoffman v. Stamper, 843 A.2d 153 
(Md. App. 2004); Goldstein v. Miles, 859 
A.2d 313 (Md. Ct. Spec. App. 2004). 

26 Oregon Steel Mills, 83 P.3d 322, 345 
(Or. 2004). 

28 Sunshine, 114 S.W.3d 48, 52-53 (Tx. 
App. 2003). 

*? Td. at 53-54. Since the ruling for 
the defendant was based on causation 
grounds, the defendant’s argument, that 
lost profits were too speculative to be 
recovered, was not even reached. 

30 See Gregg v. U.S. Ind., Inc., 887 F.2d 
1462 (11th Cir. 1989); Laney v. American 
Equity Inv. Life Ins. Co., 243 F. Supp. 2d 
1347 (M.D. Fla. 2003); Western Contract- 
ing Corp. v. Bechtel Corp., 885 F.2d 1196 
(4th Cir. 1989); Potomac Elec. Power Co. 
v. Electric Motor & Supply, Inc., 119 F. 
Supp. 2d 546 (D. Md. 2000). 

3! Coghlan v. Wellcraft Marine Corp., 
240 F.3d 449 (5th Cir. 2001) (arising 
out of a Texas district court decision); 
Aerotech Resources, Inc. v. Dodson Avia- 
tion, Inc., 191 F. Supp. 2d 1209 (D. Kan. 
2002); Belmac Hygiene, Inc. v. Medstar, 
Inc., 1998 WL 650251 (S.D.N.Y. 1998). 
The written Belmac decision is available 
through Westlaw, the case also appears 
at 162 F.3d 1147 in a “Table of Decisions 
Without Reported Opinions.” 

® Coghlan, 240 F.3d at 453. 

33 Td. at 453-54. 

34 Aerotech Resources, 191 F. Supp. 2d 
at 1224. For that reason, it is hardly 
surprising that the Aerotech court cited 
the Florida Nordyne decision regarding 
the flexibility theory. 

*° Belmac, 1998 WL 650251 at *2. 

°° Three Crown, 906 F. Supp. 876, 877 
(S.D.N.Y. 1996). 

Td. at 888. 

’8 The election of remedies doctrine has 
as its goal “to prevent a double recovery 
for the same wrong.” See, e.g., Barbe v. 
Villeneuve, 505 So. 2d 1331, 1332 (Fla. 
1987). 

‘8 The economic loss rule essentially pre- 
vents a plaintiff from turning a breach of 
contract case into a tort case. Initially, it 
was used to bar virtually every tort claim 
from appearing in a contractual context. 
However, numerous exceptions developed 
over time and Florida courts have sub- 
stantially retreated from a doctrinaire 
application of the rule. See, e.g., HTP v. 
Lineas, 685 So. 2d 1238 (Fla. 1996) (fraud 
in the inducement to make a contract 
remains a separate actionable tort); Jnvo 
Fla. v. Somerset Ventures, Inc., 751 So. 
2d 1263 (Fla. 3d D.C.A. 2000) (breach of 
fiduciary duty not abolished by rule even 
if there exists an underlying contract); 


Moransais v. Heathman, 744 So. 2d 973 
(Fla. 1999) (economic loss rule basically 
intended to limit product liability actions, 
not bar common law causes of action); 
Indem. Ins. Co. of N. America v. Amer. 
Aviation, Inc., 891 So. 2d 532 (Fla. 2004) 
(rule does not bar actions based on torts 
which are independent from breaches of 
contract). 

40 See, e.g., Fia. R. Civ. P. 1.110(g); 
Rausch-Livingston Real Estate, Inc. 
v. Dixon, 260 So. 2d 290, 291 (Fla. 2d 
D.C.A.1972) (recovery of the same dam- 
ages under two separate legal theories 
allowed); First National Bank of Lake 
Park v. Gay, 694 So. 2d 784 (Fla. 4th 
D.C.A. 1997) (plaintiff can recover on 
only one remedy but has “the right to 
await the outcome of the entire trial and 
elect its remedy at the end of trial”); In- 
novative Material Systems, Inc. v. Santa 
Rosa Util., Inc., 721 So. 2d 1233 (Fla. 1st 
D.C.A. 1998) (“An election between mutu- 
ally inconsistent remedies need only be 
made before the entry of judgment.”). 

4! The securities context provides a com- 
mon-sense example. If Bob Smith invests 
$100,000 with the hope of making a better 
return, he can either be restored to his 
original position (and have his $100,000 
returned) or be awarded the profits Smith 
reasonably could have made. Allowing 
Smith to receive both a return of his ini- 
tial investment, and the profits he might 
have made on that investment, would be 
a windfall double recovery, putting Smith 
in a far better place than had his invest- 
ment merely been successful. 

*” Trial courts have broad discretion 
in allowing expert testimony, defined in 
F.a. R. Civ. P. 1.390. See also, Fia. Star. 
§90.702, allowing opinion testimony of a 
person qualified as an expert. 

‘8 Forest’s Men’s Shop, 536 So. 2d 334, 
335 (Fla. 4th D.C.A. 1988). 

44 Under the “Rules of Decision” Act, 28 
U.S.C. §1652, state laws apply in diver- 
sity actions unless the U.S. Constitution 
or conflict with a federal law otherwise 
requires. See also Erie R.R. v. Thompkins, 
304 U.S. 64, 78 (U.S. 1938) (federal court 
applies the substantive law of the state 
in which it sits). 

* Sun Insurance, 254 F. Supp. 2d 1239, 
1244 (M.D. Fla. 2003). 

46 See also Electro Serv., Inc. v. Exide 
Corp., 847 F.2d 1524, 1527 (11th Cir. 
1988). 
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The Rescue of an August Body of Law 


PUBLIC 
Duty DOCTRINE 


by William N. Drake, Jr. 


n June 2004, the Florida Supreme Court issued a 

long-awaited! and significant opinion in the area 

of governmental tort law when it decided Pollock v. 

Florida Highway Patrol, 882 So. 2d 928 (Fla. 2004). 
Factually, Pollock involved a wrongful death action aris- 
ing from a September 5, 1993, collision of a vehicle in 
which the plaintiffs’ daughters were riding, and a trac- 
tor-trailer stalled on the Palmetto Expressway. About an 
hour before the accident, a motorist passing the location 
had observed the stalled truck and called 911 to report 
the traffic hazard to the Florida Department of Highway 
Patrol dispatcher. However, the dispatcher failed to enter 
the call in the computer for assignment to an FHP unit. 
As a result, no FHP trooper was dispatched to the scene 
as required by FHP policy. 

Plaintiffs, the parents of the two women who were killed 
in the accident, alleged, inter alia, that the FHP negli- 
gently failed to maintain the highway in a reasonably safe 
condition, warn of known dangers on the roadway, and cor- 
rect dangerous conditions. Additionally, plaintiffs alleged 
FHP negligently failed to comply with its own policies and 
procedures by not dispatching an officer to the scene of the 
stalled tractor-trailer. The case was tried before a jury, who 
awarded the parents over $16 million;? however, on appeal, 
the district court reversed the judgment, finding that “the 
trial court erred in failing to direct a verdict in [FHP’s] 


favor where there was nothing to indicate that FHP’s ac- 
tions or inactions were operational in nature and where 
FHP otherwise owed no special duty to the decedents, as a 
matter of law, so as to impose governmental tort liability.”* 
In addition to reversing the lower court, the district court 
certified conflict to the Florida Supreme Court. 

The Supreme Court accepted jurisdiction based upon 
conflict between the subject Third District Court of Ap- 
peal opinion and two earlier opinions of the Second DCA. 
In a per curiam opinion, the Supreme Court approved, 
but clarified the decision of the Third DCA, resting its 
holding not upon the FHP’s planning-level immunity, as 
the DCA analysis suggested it had, but upon Florida’s 
public duty doctrine, which is only vaguely identified in 
the Supreme Court opinion as “an august body of law.” 
This article examines the Supreme Court’s opinion, its 
analysis, rationale, and implications. 


identity Crisis 

Without mentioning the public duty doctrine by name, 
the majority Supreme Court opinion in Pollock rests firmly 
upon the doctrine, the foundational principle of which was 
enunciated in prior opinions in Everton v. Willard, 468 So. 
2d 936 (Fla. 1985), and Vann v. Department of Corrections, 
662 So. 2d 339, 340 (Fla. 1995), that, “[a] governmental 
duty to protect its citizens is a general duty to the public 


The Pollock Case — The Mishandled 911 Call 
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as a whole, and where there is only 
a general duty to protect the public, 
there is no duty of care to an indi- 
vidual citizen which may result in 
liability.” 

The last application of the public 
duty doctrine by the Supreme Court 
before Pollock was in Vann, answer- 
ing in the negative the certified ques- 
tion, “Whether the State of Florida, 
Department of Corrections, may be 
held Liable as a Result of the Crimi- 
nal Acts of an Escaped Prisoner.” 

Another hint at the identity of the 
august body of law underpinning Pol- 
lock is the Florida Supreme Court’s 
citation to Gerald T. Wetherington 
and Donald Pollack’s Tort Suits 
Against Governmental Entities in 
Florida “for a thorough overview of 
the historical development of the 
sovereign immunity doctrine in Flor- 
ida.”* That law review article con- 
tains various references to Florida’s 
adoption of the public duty doctrine 
in Trianon Park Condominium As- 
sociation v. City of Hialeah, 468 So. 
2d 912 (Fla. 1985). In discussing the 
scope of the waiver of governmental 
immunity from tort liability under 
FS. §768.28 (1975), the authors of 
the article wrote, “Florida courts 
have recognized two exceptions [to 
the waiver]. First, the discretion- 
ary function exception is based on 
the separation of powers doctrine. 
Second, the public duty doctrine 
exception primarily protects the gov- 
ernment against overburdensome 
tort liability, as well as furthering 
separation of powers interest.”* 

The infrequency of the public duty 
doctrine’s application along with its 
inauspicious lineage, as described 
below, may account in part for its 
continued anonymity in the Supreme 
Court, but prior to Pollock those 
qualities also may have contributed 
to the conclusion by some judges 
that the doctrine was defunct in this 
state.® 


A Tainted Ancestry 

To better understand the majority 
opinion in Pollock and the Supreme 
Court’s reluctance to expressly 
embrace the public duty doctrine 
clearly and by name, it may be use- 
ful to know something about the 
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evolution of municipal immunity law 
generally in Florida and the lineage 
of the doctrine in particular. With 
its decision in Hargrove v. Town of 
Cocoa Beach, 96 So. 2d 130 (Fla. 
1957), the Florida Supreme Court 
gained national recognition as a 
trendsetter in the movement to re- 
duce municipal immunity from tort 
liability.’ This movement regarded 
such governmental protections from 
liability as an undesirable vestige 
of English sovereignty, creating 
an inequality that had no place in 
a society founded upon the notion 
that the people, not a monarch, are 
paramount.® Hargrove receded from 
prior decisions holding municipal 
corporations immune from liability 
for the torts of police officers. The de- 
cision permitted a widow to recover 
against the town for the death of her 
husband caused by a police officer’s 
negligence in allowing the decedent, 
locked in the town jail, to suffocate 
from smoke inhalation. The Supreme 
Court in Hargrove regarded its rul- 
ing as consistent with the idea that 
the “modern city is in substantial 
measure a large business institu- 
tion,” thus, undeserving of sovereign 
immunity.’ 

But if Hargrove reflected a progres- 
sive egalitarianism in the evolution 
of local governmental tort law, then 
the decision of the court in Modlin v. 
City of Miami Beach, 201 So. 2d 70 
(Fla. 1967), must have represented 
an embarrassing step backward to 
some. In Modlin, the Supreme Court 
recognized “a doctrine of respectable 
lineage and compelling logic that 
holds that . . . [the] duty [necessary 
to support a negligence action] must 
be something more than the duty 
that a public officer owes to the 
public generally.”’° Adhering to that 
doctrine, the court held that the city 
was not liable based upon respondeat 
superior for a building inspector’s al- 
leged negligence in failing to inspect 
a store mezzanine, which fell on and 
killed a store patron, because the 
inspector owed no special duty to the 
patron other than the duty owed to 
the public generally. 

The Modlin ruling incensed the 
proponents of expanding municipal 
liability, drawing a chorus of criti- 


cism, which eventually led the Su- 
preme Court in Commercial Carrier 
v. Indian River County, 371 So. 2d 
1010, 1016 (Fla. 1979), to “conclude 
that Modlin and its ancestry and 
progeny have no continuing vital- 
ity subsequent to the effective date 
of section 768.28 [Florida Statutes 
(1975), waiving governmental immu- 
nity in tort].” The court in Commer- 
cial Carrier reasoned as follows: 


First, we believe it to be circuitous rea- 
soning to conclude that no cause of action 
exists for a negligent act or omission 
by an agent of the state or its political 
subdivisions where the duty breached 
is said to be owed to the public at large 
but not to any particular person. This 
is the “general duty” — “special duty” di- 
chotomy emanating from Modlin, supra. 
By less kind commentators, it has been 
characterized as a theory which results 
in a duty to none where there is a duty 
to all. Regardless, it is clear that the 
Modlin doctrine is a function of municipal 
sovereign immunity and not a traditional 
negligence concept which has meaning 
apart from the governmental setting. 
Accordingly, its efficacy is dependent on 
the continuing vitality of the doctrine of 
sovereign immunity. If this be so, does the 
Modlin doctrine survive notwithstand- 
ing the enactment of section 768.28? We 
think not." 


While dialectically appealing, the 
criticism that the Modlin dichotomy 
produces “circuitous reasoning” is 
itself based upon the faulty premise 
that all obligations produce duties 
of care in the context of negligence 
law. In fact, “duty” has a specialized 
meaning in the law of negligence, 
a meaning traditionally restricted 
to legal obligations to protect from 
unreasonable risks of harm.” 

Although the court in Commercial 
Carrier could find no justification 
for the continued application of 
sovereignty-based governmental 
immunity, it concluded that “implied” 
governmental immunity “grounded 
instead upon a concept of separa- 
tion of powers which will not permit 
the substitution of the decision by 
a judge or jury for the decision of a 
governmental body as to the reason- 
ableness of planning level activity 
conducted by that body” survived the 
enactment of §768.28.'° 

While the decision in Commercial 
Carrier was a laudable effort to base 
governmental immunity on a founda- 
tion other than the outdated notion 
of sovereign infallibility, the analysis 
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is deeply flawed in jettisoning Mod- 
lin, which is in no way antithetical 
to the principle of separation of pow- 


ers. In fact, the Commercial Carrier, 


operational-versus-planning-level 
analysis for governmental functions, 
subject to tort liability later, would 
prove inadequate to ensure that the 
courts would not unduly interfere 
with some of the most basic executive 
functions, such as law enforcement 
and protection of public safety. The 
“doctrine of respectable lineage” al- 
luded to in Modlin would be neces- 
sary to protect such “police power 
functions” from judicial scrutiny, as 
the Supreme Court would acknowl- 
edge in Trianon Park Condominium 
Association v. City of Hialeah, 468 So. 
2d 912 (Fla. 1985). 


Restrained Revival 

In Trianon Park, the Florida Su- 
preme Court revived the public duty 
doctrine, moribund since Commer- 
cial Carrier, when it held that there 
was no common law duty of care 
with respect to certain governmental 


functions such as the enforcement 
of laws and the protection of public 
safety. Yet, despite its recognition of 
the distinction between the absence 
of duty and immunity, the court did 
not recede clearly from its earlier 
rejection of Modlin, instead saying, 


It is important to note at the outset that 
this Court’s decision in Commercial Car- 
rier, in rejecting the general duty/special 
duty dichotomy contained in Modlin v. 
City of Miami Beach, did not discuss or 
consider conduct for which there would 
have been no underlying common law 
duty upon which to establish tort liability 
in the absence of sovereign immunity. 
Rather, we were dealing with a narrow 
factual situation in which there was a 
clear common law duty absent sovereign 
immunity. We expressly recognized that 
there were areas of governmental activity 
where “orthodox tort liability stops and 
the act of governing begins,” .. . as well 
as the “distinct principle of law ... which 
makes not actionable in tort certain 
judgmental decisions of governmental 
authorities which are inherent in the act 
of governing.” 371 So.2d at 1020.'* 


The general duty/special duty 
dichotomy contained in Modlin 
is an integral aspect of the public 
duty doctrine analysis, regardless 


of whether the particular facts in 
Commercial Carrier required ap- 
plication of that analysis. Thus, in 
ostensibly approving the rejection 
of the dichotomy under the Com- 
mercial Carrier facts, the Supreme 
Court in Trianon left a lingering and 
legitimate doubt about the vitality of 
the public duty doctrine in Florida. 
That doubt has found expression in 
a variety of confusing decisions since 
Trianon." 

Nevertheless, the vitality of the 
principle underlying the public duty 
doctrine in Florida was confirmed by 
the Florida Supreme Court in Vann 
in 1995 and the subsequent recogni- 
tion of the public duty doctrine by 
at least three state district courts® 
and two federal district courts."’ 
However, in Lewis v. City of St. Pe- 
tersburg, 260 F.3d 1260 (11th Cir. 
2000), the federal court announced 
the demise of the doctrine in Florida, 
declaring boldly in obitur dictum 
that “the public duty doctrine has 
no continuing vitality under Florida 
law subsequent to the effective date 
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of Fla. Stat. §768.28.”'® This set the 
stage for the Florida Supreme Court 
to revisit the issue of the vitality of 
the doctrine in Pollock. 


Reticent Rescue — 
The Majority Opinion 

The majority opinion in Pollock did 
not directly address the uncertainty 
about the viability of the public 
duty doctrine generated by Trianon 
and its successor cases. Instead, the 
Supreme Court simply reviewed 
the district court decision under an 
“analytical framework applied to 
questions of governmental tort liabil- 
ity.” That framework involves the 
court’s initial inquiry into whether 
“a common law or statutory duty of 
care existed that would have been 
applicable to an individual under 
similar circumstances.””’ If such a 
duty of care is found to exist, then, 
and only then, is it necessary for 
the court to engage in a “sovereign 
immunity analysis.” Following this 
conceptual order in the analysis of 
governmental tort liability ques- 
tions is necessary because, strictly 
speaking, the public duty doctrine 
is not an immunity since it does not 
protect government from liability for 
breaching a duty of care. Rather, it 
recognizes the absence of any legally 
enforceable duty in the first place 
for certain types of governmental 
conduct.”! 

The public duty doctrine, which is 
“in effect in most jurisdictions” ac- 
cording to the authoritative treatise 
of Eugene McQuillan, Municipal 
Corporations, “provides that where 
a municipality has a duty to the gen- 
eral public, as opposed to a particular 
individual, breach of that duty does 
not result in tort liability.”?? Mc- 
Quillan describes various reasons 
for the public duty doctrine.”* The 
majority opinion in Pollock followed 
the public duty doctrine rationale 
when it considered whether a duty 
existed under the petitioners’ theo- 
ries that 1)“FHP had a common law 
duty to maintain the highway in a 
reasonably safe condition, to warn 
of known dangers on the roadway, 
and to correct any dangerous con- 
ditions, . . .” and 2) “FHP’s policies 
and procedures governing incident 
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response created a duty to dispatch 
an officer.” The court determined 
that the policies and procedures did 
not “create an independent duty of 
care.” Further, the majority found 
no duty on the part of FHP either to 
maintain the highway or to remove 
stalled or abandoned vehicles, and 
citing Trianon, found that “patrol- 
ling the state highways, controlling 
the flow of traffic, and enforcing the 
traffic laws are duties FHP owes to 
the general public, as opposed to an 
individual person.”™ 

The per curiam opinion in Pollock 
also considered whether a “special 
duty” was created by FHP officers be- 
coming “directly involved in circum- 
stances which place people within 
a ‘zone of risk’ by creating or per- 
mitting dangers to exist, by taking 
them into police custody, detaining 
them, or otherwise subjecting them 
to danger.”” Such special duties, 
which constitute an exception to the 
protection of the public duty doctrine 
in many states, have been recognized 
in Florida in cases where a police of- 
ficer has made a “decision to assume 
control” or where the officer “makes a 
direct representation to the plaintiff, 
or one so closely involved with the 
plaintiff that their interests cannot 
be separated, he or she will take a 
specified law enforcement action.””° 

However, in Pollock FHP officers 
had not dealt directly with the 
decedents or those close to them 
with the same interests. Thus, FHP 
owed the decedents no special duty 
to respond to the emergency 911 
call from the third party motorist 
who had observed and reported the 
stalled vehicle. After extensively 
examining all aspects of the duty 
issue, the majority held that “FHP 
had no legally recognized particular 
tort duty which would generate or 
impose governmental tort liability 
with regard to responding to the 
scene, the issuance of warnings or 
the potential danger, or provision 
for the removal of the tractor-trailer 
under the circumstances presented 
in this case.””’ 

Despite its extensive analysis 
of the duty question, however, the 
majority did not expressly acknow!l- 
edge its reliance on the public duty 


doctrine by name or explicitly and 
unequivocally recede from its earlier 
decision in Commercial Carrier to 
the extent that the earlier case had 
rejected the dichotomy central to the 
public duty doctrine. It is that unre- 
solved conflict and the reluctance of 
the court to expressly endorse the 
public duty doctrine by name that 
may result in continuing confu- 
sion as to the doctrine’s viability in 
Florida. 


Practical Avoidance — 
The Concurrence 

After posing a number of rhetorical 

questions to illustrate the potentially 
limitless and daunting liability of 
government for tragedies not pre- 
vented, the concurring opinion in 
Pollock, authored by Chief Justice 
Anstead and joined in by Justice 
Wells, concluded as follows: 
[T]he reality is [tragedies] are possible 
every time 911 is called, and that is the 
specter we face if we are to recede from 
our prevailing law. So, of course police 
and other emergency responders have a 
duty to respond to emergencies and they 
carry a heavy burden each time they 
are called. To date, however, we have 
declined to recognize the government’s 
liability in tort each time a call for help 
is received.”* 

The concurrence is utilitarian 
and pragmatic in tone. It weighs 
the economic and social utility of the 
conduct involved — the operation of 
the 911 emergency system — against 
the benefit and economic impact of 
exposing the governmental conduct 
to tort liability. This is a classic and 
almost universally accepted analysis 
for whether a duty of care should be 
imposed under the negligence law 
in most states. In Florida, however, 
the test for the existence of duty has 
undergone a judicial transformation, 
and ordinarily, the inquiry is simply 
whether the challenged conduct cre- 
ates a foreseeable zone of risk.” 


Modlins v. McCains — 
The Dissent 

Underlying the public duty doc- 
trine is the notion that certain gov- 
ernmental conduct — even though 
it may create a “zone of risk” — may 
not give rise to a duty of care to in- 
dividuals if the burden of exposing 
the government to tort liability is 
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significant enough that it may sub- 
stantially interfere with or impair 
the ability of the executive branch 
to exercise its power for the public 
benefit. This rationale for the pub- 
lic duty doctrine collides with the 
Florida negligence principle that any 
conduct which creates a “foreseeable 
zone of risk” gives rise to a duty of 
care. The inconsistency was not lost 
on the dissent in Pollock, which de- 
clared: 

In my view, the better approach in analyz- 
ing duty in governmental tort cases is to 
focus on conventional tort principles, and 
in particular foreseeability, which this 
Court has recognized as “crucial in defin- 
ing the scope of the general duty placed 
on every person to avoid negligent acts 


or omissions.” McCain v. Florida Power 
Corp., 593 So. 2d 500, 503 (Fla. 1992).°° 


The dissent’s argument is that 
McCain articulates Florida’s avowed 
legal standard for duty and the appli- 
cation of that standard to the facts in 
Pollock, like its application to a wide 
range of conduct, should produce a 
legal duty. The majority in Pollock 
countered this argument by assert- 
ing that “where police officers, such 
as FHP in the instant case, have not 
arrived on the scene or assumed any 
degree of control over the situation, 
the ‘zone of risk’ analysis has no ap- 
plication.”*' But the dissent scoffed 
at the majority’s distinction, stating 
“the Court’s decision rests on draw- 
ing what I consider to be an arbitrary 
line between a direct representation 
made to one ‘closely involved with 
the plaintiff’ and a direct representa- 
tion to a third party.” 

Indeed, prior to the Pollock deci- 
sion, the Supreme Court had applied 
McCain to create duties to third par- 
ties for whole classes of private-party 
defendants who had no direct contact 
with or representations to those 
parties.** However, adhering to the 
McCain standard under the Pollock 
facts and with a government defen- 
dant implicates an additional factor 
— the constitutional separation of 
powers principle. As the specially 
concurring justices recognized, 

The very real and practical question 
is whether this valuable public service 
[emergency responders] could or would 
be provided if every response put the 


government at risk or damages to the 
victims of the emergency if the response 


was not adequate. To date, however, 
our case law suggests that government 
can make the public policy decision to 
provide emergency services without the 
government also assuming liability for 
the reasonableness of the response in 
each of the thousands of incidents that 
occur each day in Florida.’ 


This analysis recognizes that if the 
danger of substantial interference 
with other branches of government 
or the public utility of the challenged 
conduct outweighs the benefit of ex- 


posing that government conduct to 
tort liability, the public duty doctrine 
has the flexibility to conclude that no 
duty arises.* The specially concur- 
ring justices in Pollock recognized 
that sometimes the court must look 
beyond the myopia of the McCain 
standard for duty and consider the 
social and economic consequences 
of imposing such a legal duty. This 
approach to the question of the 
existence of duty as an element of 
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negligence in Pollock is far more 
consistent with Modlin and with 
traditional principles of negligence 
law nationally than is the McCain 
“foreseeable zone of risk” test for 
duty as an element of negligence. 

In Pollock, the specially concurring 
justices’ determination that no duty 
existed was not based exclusively on 
the conclusion that the conduct of the 
FHP produced no foreseeable zone 
of risk, but rather on considerations 
that the social and economic util- 
ity of the conduct (operating a 911 
emergency system with its ancillary 
protective agencies such as FHP) 
outweigh the interests in compensat- 
ing the plaintiffs for their undeniable 
losses. Indeed, unlimited exposure to 
the kind of multimillion dollar verdict 
involved in Pollock could dampen the 
governmental enthusiasm for operat- 
ing a 911 system or linking agencies 
such as FHP to that system. 

Wetherington and Pollock, whose 
law review article is cited by the 
majority in Pollock, explain the 
rationale for applying the public 
duty doctrine in situations involv- 
ing facts like those in Pollock as 
recognizing the practical need to 
shield the governmental entity 
from liability “for simply failing to 
provide a governmental review or 
enforce the law.”** Nevertheless, 
for the dissenters in Pollock, the 
public duty doctrine, no matter 
how august it may be, was rejected 
along with Modlin in the Commer- 
cial Carrier case. Consequently, the 
dissenters would insulate little, if 
any, governmental activity from 
tort liability except governmental 
decisionmaking. They perceive even 
legislatively mandated executive 
obligations, such as the FHP’s statu- 
tory obligation to patrol the state 
highways, regulate and control the 
flow of traffic, as conduct producing 
a common law duty of care to third 
parties, such as the decedents, even 
when there was no direct contact be- 
tween FHP and the decedents. The 
dissent argued that “FHP assumed 
control over the situation when the 
dispatcher assured Mr. Pedrero [the 
driver who stopped to call about the 
stalled truck] that he would send a 
unit to check it out.”*” 
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Constitutional Constraint 

The principle of separation of 
powers, which is at the core of both 
discretionary function immunity and 
the public duty doctrine,** recently 
was described by the Supreme Court 
as “[t]he cornerstone of American 
democracy.” Art. II, §3 of the state 
constitution proclaims, “The powers 
of the state government shall be 
divided into legislative, executive 
and judicial branches. No person be- 
longing to one branch shall exercise 
any powers appertaining to either of 
the other branches unless expressly 
provided herein.” 

The Supreme Court has declared 
that this provision reflects “a strict 
separation of powers doctrine .. . 
rather than a doctrine effecting the 
‘dispersal of decisional responsibility 
in the exercise of each power... .””*° 
Thus, Florida’s constitutional prohi- 
bition against branch intermeddling 
translates into something more than 
an expression of desire that the co- 
ordinate branches treat one another 
with courtesy and respect. 

Both the public duty doctrine 
and discretionary function or plan- 
ning-level immunity may be viewed 
as proxies for judicial restraint in 
the sense that they represent the 
court’s recognition that separation 
of powers requires deference to the 
other branches of government by re- 
fraining from imposing tort liability 
where such imposition is likely to 
interfere unduly with the legitimate 
exercise of powers belonging to the 
coordinate branch. Logically, in its 
scrutiny of governmental conduct 
in the context of negligence allega- 
tions, the court first should ask itself 
whether judicially exposing the 
conduct to tort liability will violate 
the prohibition on exercising powers 
belonging to the other branches. A 
clearly defined public duty doctrine 
rooted in the principle of separation 
of powers in Florida will enhance the 
ability of the lower courts to under- 
stand and apply the principles of the 
doctrine appropriately. 


Conclusion 

The public duty doctrine in Florida 
has been the doctrinal equivalent of 
an unwanted stepchild; reluctantly 


acknowledged, yet never whole- 
heartedly embraced by the Florida 
Supreme Court. Its descent from 
the unpopular and misunderstood 
Modlin decision has been problem- 
atic for the court. Yet, the public duty 
doctrine is as worthy of acceptance 


_as the implied discretionary function 


immunity recognized in Commercial 
Carrier. Both find strong support 
in the fundamental constitutional 
principle of separation of powers and 
promote the responsible free exercise 
of police powers for the general wel- 
fare by officials at the state and local 
levels of government. 

The Pollock decision is a favor- 
able development for state and local 
government in Florida; however, the 
opinion also leaves uncertainty about 
the scope and contours of the public 
duty doctrine and the analytical 
framework to be employed in deter- 
mining its applicability in our state. 
Further clarification will be needed 
if the doctrine is to have meaningful 
application in the lower courts. Per- 
haps the Supreme Court has left the 
boundaries of the doctrine imprecise 
and the analysis elastic to afford lati- 
tude to conform the law to current 
public policy needs. The cost of such 
malleability in the law, however, may 
be confusion and delay, as reflected 
in the analysis of the district court 
in Pollock and in the five-year appel- 
late review required to reach a final 
result. While the Supreme Court in 
Pollock corrected the district court’s 
analysis “conflating the duty and 
sovereign immunity analyses,” it did 
not yet dispel completely the aura of 
mystery surrounding the acceptance 
and application of Florida’s “august 
body of law.”*! Q 


' The case involves an accident which 
occurred in 1993. The decision of the 
Third District was rendered in November 
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until September 2004. Justices Harding 
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the time of oral argument, had retired 
and been replaced by Justices Cantero 
and Bell by the time the decision was 
rendered. 
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the two, remarking that “[flor certain 
basic judgmental or discretionary govern- 
mental functions, there has never been an 
applicable duty of care.” 
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LAW OFFICE 
DISASTER PREPAREDNESS 


The Liability and Ethics of Attorneys 


by James Keim 


ateline: Wednesday, October 19, 2005. Hurri- 

cane Wilma churns in the western Caribbean as 

the strongest Atlantic-based storm in recorded 

history. The projected path brings this category 
five hurricane, the third of the season, on a collision course 
with the Florida peninsula. Retail businesses along the 
southwestern Gulf coast of Florida begin the task of board- 
ing up. Lines form at gas stations. Store shelves begin to 
empty. Office employees periodically check their comput- 
ers for updates on the projected path and intensity of the 
storm. Even though the impact of the hurricane remains 
distant — several days away — some workers leave their 
jobs to ensure that they obtain food, water, and fuel before 
supplies disappear. When an impending disaster nears, our 
thoughts first turn to our families and our homes. In the 
hundreds of law firms up and down Florida’s coasts and 
inland counties, are staff members considering whether 
they will have a viable business to return to on Monday? 
Are attorneys giving serious thought to the preservation 
of their clients’ property, interests, and case files? 

Like other businesses, law firms need to confront and 
prepare for impending disasters. Law firms must develop 
and commit to implementing a comprehensive disaster 
plan. Every member and employee of the law firm should 
fulfill a definitive role in carrying out the firm’s disaster 
plan. Of course, this presumes that the leaders of the law 
firm have given consideration to the idea, have formulated 
a plan, and designated one or more individuals to ensure 
that the plan is carried out, even in their absence. Why 
should lawyers take special precautions? Unlike most 
other businesses, law firms and their lawyers have greater 
obligations to their clientele. They have professional, ethi- 
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cal, fiduciary, and legal duties to protect, safeguard, and 
preserve client funds, interests, and property. With the 
recent increase in the number of hurricanes assaulting 
the state, have Florida lawyers directed enough atten- 
tion toward how they can best protect and preserve their 
clients’ property and interests? If not, now is certainly 
the time to do so. While the 2005 hurricane season broke 
records, predictions call for increased activity impacting 
the U.S. mainland over the next several decades. ! 

Preparing for a disaster is painful and time consum- 
ing. It results in distractions, lost revenue, and decreased 
productivity. But taking reasonable steps to prepare for 
the worst case scenario can make the difference in the law 
firm’s ability to more quickly recuperate after a disaster. 
In the wake of a catastrophic event, the price of failing to 
formulate and carry out a disaster plan ahead of time could 
ultimately result in the total loss of the firm’s business 
enterprise, as well as liability to clients and third parties 
for failing to take reasonable precautions. 


The Ethics of Law Firm Disaster Preparedness 
Could a lack of preparedness on the part of a lawyer 
constitute unethical conduct in violation of the Rules of 
Professional Conduct? Historically, lawyers have pos- 
sessed an ethical duty to safeguard client property and 
funds.” While the Rules Regulating The Florida Bar do 
not contain a specific requirement that a lawyer have in 
place a plan for disaster preparedness, arguably, several 
of the Florida Rules of Professional Conduct impose such 
a requirement implicitly within their meaning, intent, 
and design. A lawyer, in considering whether to adopt and 
implement a disaster plan, should first consider the follow- 
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In this October 21, 
2005, NOAA graphic, 
Hurricane Wilma was 
moving northwest at 
six mph with maximum 
sustained winds of 150 
mph and gusts of 184 
mph. On October 24, 
Wilma made landfall 
on Florida’s southwest 
coast and moved 
diagonally across the 
southern portion of the 
Florida peninsula. Last 
year was the first on 
record in which four 
Category 5 hurricanes 
developed in the 
Atlantic— Wilma, Emily, 
Katrina, and Rita. 


ing Rules of Professional Conduct: 

Rule 4-1.15. Safekeeping property: 
“A lawyer shall comply with The 
Florida Bar Rules Regulating Trust 
Accounts.” 

Rule 4-1.16(d). Protection of Cli- 
ent’s Interest: “Upon termination of 
representation, a lawyer shall take 
steps to the extent reasonably prac- 
ticable to protect a client’s interest, 
such as giving reasonable notice to 
the client, allowing time for employ- 
ment of other counsel, surrendering 
papers and property to which the 
client is entitled....” 

Rule 5-1.1(a). Trust Accounts: “A 
lawyer shall hold in trust, separate 
from the lawyer’s own property, funds 
and property of clients or third persons 
that are in a lawyer's possession in 
connection with a representation.” 

These rules place a broad and 
considerable affirmative duty on 
lawyers to preserve client property, 
funds, and interests within the con- 
text of the attorney-client relation- 
ship, and they do so without carving 
out any exceptions for lawyers faced 
with natural disasters or any other 
specific type of harm. 

Indeed, the Supreme Court of 
Florida focused on the lawyer’s 


fundamental ethical duty to protect 
and preserve client property in The 
Florida Bar v. Ward, 599 So. 2d 650 
(Fla. 1992). In that case, the court 
noted: 

When an individual relies on an attorney 
for legal assistance, that person places his 
trust not only in the individual attorney, 
but also in the legal profession itself... 
Never is an individual’s trust in attorneys 
more evident, or more at risk, than when 
he places funds or property into the hands 
of his attorney.... The responsibility of 
preserving client property rests in the 
hands of both individual attorneys and 
the legal profession itself. * 

Ethically, what degree of care must 
a lawyer exercise to protect and pre- 
serve client property and interests? 
What guidance, if any, is available to 
instruct the lawyer as to the degree 
of care that he or she must exercise in 
safeguarding a client’s property and 
concerns? Fortunately, the Comment 
to Rule 5-1.1 provides some insight as 
to the degree of care required of the 
lawyer: “A lawyer must hold property 
of others with the care required of a 
professional fiduciary.” 

Rule 5-1.1 makes no distinction 
between the level of protection that 
must be afforded to a client’s funds 
as compared to a client’s personal 
property. Therefore, absent a distinc- 


Hurricane WILMA is moving northwest at 6mph with max sustained winds of 150mph and gust of 184mph. 


tion, the lawyer must afford the same 
level of protection to both. A lawyer 
may believe that it would be reason- 
able to treat the client’s property 
with the same degree of care that the 
lawyer would exercise if the property 
were his or her own. In actuality, that 
degree of care required, whether a 
lawyer seeks to protect client funds 
or client property, is even higher. 
The Supreme Court of Florida has 
held that “[{iJn handling his client’s 
money the lawyer should guard it 
with much greater diligence and cau- 
tion than he does his own.” In other 
words, an attorney should not take 
risks when handling client property 
that he or she might be willing to 
take with his or her own property. 
By logical extension, if an at- 
torney has purchased hurricane 
shutters to safeguard and protect a 
personal home and its contents but 
has failed to do so to protect his or 
her office and the clients’ property 
contained therein, has the attorney 
acted unethically? Likewise, has 
the attorney's conduct constituted 
negligence given that he or she failed 
to act even though the attorney pos- 
sessed knowledge of a foreseeable 
risk of harm to the client’s property? 
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In this October 21, 
2005, NOAA graphic, 
Hurricane Wilma was 
moving northwest at 
six mph with maximum 
sustained winds of 150 
mph and gusts of 184 
mph. On October 24, 
Wilma made landfall 
on Florida's southwest 
coast and moved 
diagonally across the 
southern portion of the 
Florida peninsula. Last 
year was the first on 
record in which four 
Category 5 hurricanes 
developed in the 
Atlantic— Wilma, Emily, 
Katrina, and Rita. 


ing Rules of Professional Conduct: 
Rule 4-1.15. Safekeeping property: 
“A lawyer shall comply with The 
Florida Bar Rules Regulating Trust 
Accounts.” 
Rule 4-1.16(d). Protection of Cli- 


ent’s Interest: “Upon termination of 


representation, a lawyer shall take 
steps to the extent reasonably prac- 
ticable to protect a client’s interest, 
such as giving reasonable notice to 
the client, allowing time for employ- 
ment of other counsel, surrendering 
papers and property to which the 
client is entitled...” 

Rule 5-1.1(a). Trust Accounts: “A 
lawyer shall hold in trust, separate 
from the lawyer's own property, funds 
and property of clients or third persons 
that are in a lawyer's possession in 
connection with a representation.” 

These rules place a broad and 
considerable affirmative duty on 
lawyers to preserve client property, 
funds, and interests within the con- 
text of the attorney-client relation- 
ship, and they do so without carving 
out any exceptions for lawyers faced 
with natural disasters or any other 
specific type of harm. 


Indeed, the Supreme Court of 


Florida focused on the lawyer's 
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fundamental ethical duty to protect 
and preserve client property in The 
Florida Bar v. Ward, 599 So. 2d 650 
(Fla. 1992). In that case, the court 
noted: 

When an individual relies on an attorney 


for legal assistance, that person places his 
trust not only in the individual attorney, 
but also in the legal profession itself... 
Never is an individual's trust in attorneys 
more evident, or more at risk, than when 
he places funds or property into the hands 


of his attorney.... The responsibility of 


preserving client property rests in the 
hands of both individual attorneys and 
the legal profession itself. 

Ethically, what degree of care must 
a lawyer exercise to protect and pre- 
serve client property and interests? 
What guidance, if any, is available to 
instruct the lawyer as to the degree 
of care that he or she must exercise in 
safeguarding a client’s property and 
concerns? Fortunately, the Comment 
to Rule 5-1.1 provides some insight as 
to the degree of care required of the 
lawyer: “A lawyer must hold property 
of others with the care required of a 
professional fiduciary.” 

Rule 5-1.1 makes no distinction 
between the level of protection that 
must be afforded to a client’s funds 
as compared to a client’s personal 
property. Therefore, absent a distine- 


tion, the lawyer must afford the same 
level of protection to both. A lawyer 
may believe that it would be reason- 
able to treat the client’s property 
with the same degree of care that the 
lawyer would exercise if the property 
were his or her own. In actuality, that 
degree of care required, whether a 
lawyer seeks to protect client funds 
or client property, is even higher. 
The Supreme Court of Florida has 
held that “liJn handling his client's 
money the lawyer should guard it 
with much greater diligence and cau- 
tion than he does his own.”' In other 
words, an attorney should not take 
risks when handling client property 
that he or she might be willing to 
take with his or her own property. 
By logical extension, if an at- 
torney has purchased hurricane 
shutters to safeguard and protect a 
personal home and its contents but 
has failed to do so to protect his or 
her office and the clients’ property 
contained therein, has the attorney 
acted unethically? Likewise, has 
the attorney's conduct constituted 
negligence given that he or she failed 
to act even though the attorney pos- 
sessed knowledge of a foreseeable 
risk of harm to the client’s property? 
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Although now unanswered, these 
are questions that in the future may 
be addressed by the courts and The 
Florida Bar. 

Even after reviewing these funda- 
mental ethical rules, a lawyer may 
remain reluctant to create a disaster 
plan given the lack of a specific ethi- 
cal guideline or code addressing a 
lawyer's duties to safeguard a client’s 
property and interests when faced 
with an impending natural disaster. 
Beware, the absence of a specific 
rule or guideline does not relieve an 
attorney of the duty to act ethically 
and prudently in safeguarding and 
protecting a client’s property and 
interests.° The lawyer must remain 
mindful that the Rules of Profes- 
sional Conduct are not all-inclusive. 
As noted in the preamble to the rules, 
“[mlany of the lawyer’s professional 
responsibilities are prescribed in the 
Rules of Professional Conduct and 
in substantive and procedural law. 
A lawyer is also guided by personal 
conscience and the approbation of 
professional peers.”* The lawyer may 
not delegate or shift the burden of 
adhering to ethical rules to third 
parties and escape repercussions. The 
Supreme Court has noted that “an 
accounting by a third party in no way 
relieves an attorney from his or her 
obligation to properly handle and ac- 
count for money or property entrusted 
to that attorney by a client.”’ 

To date, The Florida Bar’s Pro- 
fessional Ethics Committee has 
not issued an opinion that directly 
addresses the ethical duties and 
responsibilities of a lawyer in safe- 
guarding client property from natu- 
ral disasters. Ethics Opinion 72-37, 
however, does reinforce the notion 
that, when handling client property, 
a lawyer must act prudently and 
with the degree of care required of 
a trustee or fiduciary.* The Restate- 
ment (Third) of the Law Governing 
Lawyers specifically requires the 
attorney to “take reasonable steps to 
safeguard the funds or property.” The 
American Bar Association’s Model 
Rules of Professional Conduct require 
the lawyer to ensure that client prop- 
erty is “appropriately safeguarded.” 
The ethical duty to safeguard extends 
not only to the protection of client 
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funds and personal property possess- 
ing intrinsic value, but also to papers 
contained within a client’s file and the 
file itself." 

Embedded within the text of the 
Rules of Professional Conduct and 
the interpretive decisions issued by 
the Supreme Court of Florida exists 
an unmistakable message that a law- 
yer has an ethical obligation to pro- 
tect, preserve, and safeguard client 
funds, property, and interests with a 
degree of care that goes beyond what 
a lawyer would undertake to protect 
his or her own property and funds. A 
lawyer who is on notice of the threat 
that hurricanes pose, arguably may 
only meet these ethical requirements 
through the preparation and execu- 
tion of a law office disaster plan. 


Civil Liability for Failing to 
Prepare and Protect Client 
Property and Interests 

Florida recognizes causes of action 
for the negligent and intentional 
spoliation of evidence.'’? Does an 
attorney commit legal malpractice, 
however, by failing to protect client 
property in his or her possession, 
supervision, custody, or control? 
This theory of liability is not with- 
out precedent. At least one Florida 
appellate court, in an action for 
malpractice brought against an at- 
torney, has held that the question of 
whether the loss of property under 
the supervision of the attorney was 
foreseeable constituted a genuine 
issue of material fact which pre- 
cluded summary judgment.'* The 
attorney in that case was alleged to 
have lost a marital asset valued in 
excess of $4,000,000 that he placed 
with a broker for safekeeping during 
the course of representation in an 
anticipated dissolution of marriage 
case. It should also be noted that the 
commentary accompanying §44 of 
the Restatement (Third) of the Law 
Governing Lawyers provides that 
“(a] lawyer who violates this Section 
can be subject to civil liability as well 
as disciplinary sanctions.” 

Would the same risk arise in the 
event the lost or destroyed prop- 
erty had no intrinsic value, e.g., 
paperwork maintained by an attor- 
ney within a client’s file necessary 


to prove or successfully defend a 
client’s lawsuit? The sustainability 
of such an action, again, would most 
likely revolve around the issue of 
foreseeability. In a subsequent legal 
malpractice action commenced on 
the aforementioned grounds, the 
plaintiff would need to demonstrate 
not only that the risk of harm to 
the client in failing to protect the 
paperwork was foreseeable to the 
attorney, but also that the attorney’s 
failure to exercise reasonable care 
in safeguarding the information 
ultimately resulted in the loss of the 
underlying litigation and damages to 
the client. 

Plaintiffs commonly plead claims 
for breach of fiduciary duty against 
attorneys as companion counts to 
negligence claims in legal malprac- 
tice cases. Attorneys are legally 
explicit fiduciaries meaning that 
their fiduciary duties to their clients 
arise by virtue of the attorney-client 
relationship rather than by implica- 
tion from a set of facts and circum- 
stances.'° The Supreme Court of 
Florida has held that “[t]he elements 
of a claim for breach of fiduciary duty 
are: the existence of a fiduciary duty, 
and the breach of that duty such 
that it is the proximate cause of the 
plaintiff's damages.”"® 

Confidence, trust, and reliance 
serve as the foundation of the lawyer's 
fiduciary relationship and duties to 
the client.!’ When a client deposits 
property or funds with an attorney, 
the client does so in trust and in 
reliance on the attorney to take ev- 
ery reasonable step to provide the 
protection, accounting, and safekeep- 
ing customarily provided by other 
professional fiduciaries. In an era of 
increased hurricanes and televised 
coverage of the aftermath, damage, 
and destruction that these natural 
disasters spawn, has it not become 
reasonably foreseeable to members of 
the legal profession that the failure to 
take reasonable steps to protect client 
property contained within law offices 
will result in an increase in the risk 
that such property will be subject to 
destruction, loss, or harm? 

Negligent bailment, though uti- 
lized, is pleaded less frequently in 
cases of legal malpractice arising out 
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“Justice in Jeans” 
Annual Dinner and Show featuring 


“BLUE COLLAR” COMEDY STAR 


Bill 


Friday, June 23, 2006 
8:00 p.m. - 11:00 p.m. 


You don’t have to be a “redneck” 
to appreciate the hilarious 
observations on life and love that 
Bill Engvall brings to the stage. 


Be prepared to laugh yourself silly! 


“Thanks to our Annual Convention sponsors 
for bringing us this great evening! 
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Welcome to the 2006 Annual Convention 


PROFESS” 


President’s Invitation... 


Connie and | invite you and your family to join us at the 2006 Annual 
Florida Bar Convention to be held June 21-24 at one of the Country's 
premier resort destinations, the Boca Raton Resort & Club. The highlight 
of the Bar year, the Annual Convention offers numerous opportunities to 
network with fellow lawyers, attend outstanding CLE courses, Committee 
and Section meetings, and honor our judiciary. This superb facility will 
provide the perfect location to enjoy quality time with family and take 
advantage of all this year’s Convention has to offer. 


“Dedication to Professionalism” is the theme of this year’s Conven- 
tion. Many excellent seminars and experienced speakers have been 
scheduled to assist our members with their professional and personal 
lives. Three President's Showcase seminars will be featured among the 
17 CLE opportunities offered. “Zero Tolerance”, “Removing Barriers to 
the Legal Profession for Lawyers with Disabilities” and “CANcer CAN Be 
Beat: Coping, Surviving and Thriving In Your Professional and Personal 
Life” will highlight topics of interest to many members. 


Thursday's Judicial Luncheon will be highlighted by the State of the 
Judiciary address from Supreme Court of Florida Chief Justice Barbara 
J. Pariente. I’m pleased to announce, Bruce S. Gordon, President & 
CEO of the National Association for the Advancement of Colored People 
(NAACP), has agreed to be our quest speaker at that Luncheon. ‘Justice 
in Jeans’, the Friday evening Annual Dinner & Show, is an event for the 
entire family! Whether you’re looking for non-stop dance music (includ- 
ing the opportunity to participate in line dance instruction!), enjoying 
fabulous barbeque, or sharing the humor of Bill Engvall, one of the best 
and busiest comedians today, everyone is guaranteed a good time ina 
very Casual atmosphere! 


Many activities and events have been carefully planned to make your 
stay both worthwhile and enjoyable. Make your reservations early and 
plan to join us in Boca. We certainly look forward to seeing you there! 


Alan B. Bookman, President 
The Florida Bar 


Chair’s Invitation... 


Make plans now to attend the 2006 Annual Florida Bar Convention 
at the Boca Raton Resort & Club located in the heart of Florida’s Gold 
Coast. You and your family can enjoy casual elegance among Boca’s 
amenities including three eighteen-hole championship golf courses, 30 
tennis courts, the Spa Palazzo, state of the art fitness centers, plus sev- 
eral pools and a half-mile stretch of private beach with a variety of water 
sports. In addition, the Resort & Club features an outstanding selection 
of dining options and a full range of activities including comprehensive 
children’s programs. 


Seventeen seminars will be offered at no additional charge to the 
convention registration fee. The Annual Convention Committee, along 
with various other committees and sections of the Bar, has worked 
diligently to bring you captivating speakers, section and committee 
events, and other educational and leisure opportunities of interest to 
you in one location. Our goal is to provide the perfect blend of work and 
pleasure while still offering opportunities to visit with family, friends and 
colleagues. 


Plan to attend Thursday's Judicial Luncheon featuring Chief Justice 
Barbara J. Pariente of the Florida Supreme Court, followed by Bruce 
Gordon, President of the NAACP. You and your family will not want to 
miss the Friday Annual Dinner & Show featuring the laid back humor of 
Bill Engvall of Jeff Foxworthy’s Blue Collar Comedy Tour, highlighted by 
Double Eagle, an interactive country western band native to Florida and 
known for their exceptionally strong group vocals. Put on your jeans, 
kick back and get ready for a fun-filled evening with great food and lively 
music! A special Friday night event sponsored by the Young Lawyers 
Division, “Boca’s Wild Adventure,” has been planned for children ages 
3-12. 


These are just a few of the highlights to be offered during the 2006 
Annual Florida Bar Convention. We look forward to seeing you there! 


Adele |. Stone, Chair 
2006 Annual Convention Committee 
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Aunch 


Honoring 


Florida’s Judiciary 


Featuring 


(justice Barbara (). Paviente 


and 


Bruce S. Gordon 


President & CEO, NAACP 


Thursday, June 22, 2006 ¢ 12:30 p.m. - 2:00 p.m. 


Special thanks to our sponsors: 


Abel Band, Chartered 

Akerman Senterfitt 

Allen, Dyer, Doppelt, Milbrath & Gilchrist, P.A. 

Angones, McClure & Garcia, P.A. 

Atkinson, Diner, Stone, Mankuta & 
Ploucha, P.A. 

Ausley & McMullen 

Baker & Hostetler LLP 

Bedell Dittmar DeVault Pillans & Coxe, P.A. 

Blank Rome LLP 

Boies, Schiller & Flexner, LLP 

Broad and Cassel 

Bunnell Woulfe Kirschbaum Keller Mcintyre 

Gregoire & Klein, P.A 

Burman, Critton, Luttier & Coleman 

Bush Ross P.A. 

Carlton Fields P.A. 

Clark Partington Hart Larry Bond & Stackhouse 

Coker, Myers, Schickel, Sorenson & 
Green, P.A. 

Cole Scott & Kissane, P.A. 

Colodny, Fass, Talenfeld, Karlinsky & 
Abate, P.A. 

Cooney, Mattson, Lance, Blackburn, Richards, 
& O'Connor, P.A. 

Deutsch & Blumberg, P.A. 

Emmanuel, Sheppard & Condon 

Ferencik Libanoff Brandt Bustamante and 
Williams 

Fisher, Rushmer, Werrenrath, Dickson, Talley & 
Dunlap, P.A. 

Foley & Lardner, LLP 


Ford & Harrison LLP 

Fowler White Boggs Banker P.A. 

Frank C. Walker, Esq. 

Frost Tamayo Sessums & Aranda, P.A. 

Greenberg Traurig 

Grimes Goebel Grimes Hawkins Gladfelter & 
Galvano, P.L. 

Grossman and Roth, P.A. 

Gunster, Yoakley & Stewart, P.A. 

Haggard, Parks, Haggard & Lewis, P.A. 

Haliczer Pettis & Schwamm, P.A. 

Harllee & Bald, P.A. 

Harrison, Hendrickson & Kirkland, P.A. 

Hill, Ward & Henderson, P.A. 

Holland & Knight, L.L.P. 

Jorden Burt LLP 

Kenny Nachwalter, P.A. 

Kozyak Tropin & Throckmorton, P.A. 

Kubicki Draper 

Law Office of Paul A. Bernardini 

Law Office of W.C. Gentry, P.A. 

Levin, Papantonio, Thomas, Mitchell, Echsner 
& Proctor, P.A. 

Liles, Gavin, Costantino & George 

McGrane Nosich & Ganz, P.A. 

Maher, Guiley & Maher, P.A. 

Mase & Lara, P.A. 

Metz, Husband & Daughton, P.A. 

Miller, Schwartz & Miller, P.A. 

Moore, Hill & Westmoreland, P.A. 

Needle Gallagher & Ellenberg, P.A. 

Ogden & Sullivan, P.A. 


Parks & Crump, LLC 
Podhurst Orseck 


| Proskauer Rose LLP 


Rasco Reininger Perez Esquenazi & Vigil P.L. 
Ratzan & Alters, P.A. 
Rice, Pugatch, Robinson & Schiller, P.A. 


_ Richman Greer Weil Brumbaugh Mirabito & 


Christensen, P.A. 

Rogers Towers 

Ruden McClosky 

Rumberger, Kirk & Caldwell, P.A. 

Rush & Glassman 

Searcy Denney Scarola Barnhart & 
Shipley, P.A. 

Shell, Fleming, Davis & Menge 

Shook, Hardy & Bacon L.L.P. 

Smith Hulsey & Busey 

Stanley M. and Susan Rosenblatt 

Stephens, Lynn, Klein, LaCava, Hoffman & 
Puya, P.A. 

Stewart & Evans, P.A. 

Stewart, Tilghman, Fox & Bianchi, P.A. 

Tannebaum Weiss, LLP 

Terrell Hogan 

The Florida Bar Trial Lawyers Section 

The Minnick Law Firm 

Thornton & Rothman, P.A. 

Tod Aronovitz, Esq. 

Trenam, Kemker, Scharf, Barkin, Frye, O'Neill 
& Mullis, P.A. 


| Weil, Gotshal & Manges LLP 


Zuckerman Spaeder LLP 
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Table of Contents 


Annual Dinner & Show Inside Front Cover, 1,15 President’ SHOWCASE ...........cccccssessecsecssesssseesssereeneseees 8,9 


General Assembly Registration Form & Instructions................ 20, Back Cover 
Hotel Information Schedule 


Luncheons Special Events 


JUSTICES OF THE FLORIDA SUPREME COURT 


for 


The Final Round of the Robert Orseck Moot Court Competition 


and 
An Open Discussion with the Justices 


sponsored by 


The Appellate Practice Section 
and 
The Young Lawyers Division 


Thursday, June 22, 2006 * 2:00 p.m. - 4:30 p.m. 


General Assembly 


Installation of Bar Officers 
Friday, 10:00 a.m. — 12:00 noon 


Please plan to attend the installation of our incoming officers 
and Board of Governors members. 


Bar members are not required to register in order to attend the June 23 General Assembly. 
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Reservation Onformation 


2006 Annual Convention 
The Florida Bar * June 21-24, 2006 
501 East Camino Real 


Boca Raton, FL 33432 
561/447-3000 


For Reservations Call 800/327-0101 


Deposit required at time of reservation 


A daily service charge of $10.00, plus tax, covers valet ategory ke gottmony : 
parking, maids and bell staff. Please select choice of Cloister Room $155 
hotel room from the listed categories. 


Tower Estateview $165 


¢ Children under 16 free in room with parents 
¢ Third adult in room is additional $30 per day. 
¢ Changes must be received 48 hours prior to check in. Beach Club Deluxe $170 
° Cancellations must be received 7 days prior to check in. Beach Club Oceanview $200 
¢ Check in is 4:00 p.m. 
© Check out is 11:00 a.m. Yacht Club $200 
plus state and local taxes 


Tower Waterway $165 


From the South on 1-95 From the North on 1-95 


1. Turn right on Hillsboro Blvd., drive approximately 1. Turn left on Palmetto Park Road, drive 
1 1/2 miles approximately 2 miles 


2. Turn left on Federal Hwy. (US 1), drive approximately 2. Turn right on Federal Hwy. (US 1), drive 
1 3/4 miles approximately 1/2 miles 


3. Turn right on Camino Real to the Resort (on the left) 3. Turn left on Camino Real to the Resort (on the left) 


meeting ar are available calling Avis at 8 
Avis Worldwide D it Number is A42164 
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Family Law Section 
= Annual Awards 

Luncheon 

| Wednesday, 12:00 p.m. - 2:00 p.m. 
featured speaker: 


j Steven Leveen, the founder of Levenger 
and author of The Little Guide to Your 
Well-Read Life 


2006 Judicial Luncheon 
Honoring Florida’s 
Judiciary 
ms Thursday, 12:30 p.m. — 2:00 p.m. 
featured speaker: 


Chief Justice Barbara J. Pariente, keynote 
speaker with the State of the Judiciary 
address 


and 
Bruce S. Gordon, President & CEO, NAACP 


Criminal Law Section 
Selig |. Goldin Awards 
Luncheon 

Friday, 12:00 p.m. - 2:00 p.m. 
featured speaker: 


Jeralyn E. Merritt, Criminal Defense 
Attorney, Dallas, Texas 


Also on Wednesday 


Also on Thursday 


Luncheons 


Equal Opportunities 
Law Section, 
Florida Association for 
Women Lawyers, and 
Virgil Hawkins Florida & 7 
Chapter National Bar Fi 
Association Luncheon 
Friday, 12:30 p.m. — 2:00 p.m. 
featured speaker: 


The Honorable Jill Freeman, 11th Judicial 
Circuit on “Fairness in the Courts” 


Trial Lawyers Section 
Chester Bedell Memorial & 
Luncheon 

Friday, 12:00 p.m. - 2:00 p.m. 

featured speaker: 
David W. Scott, QC 


50-Year Members and 

Awards Luncheon 
presented by the Young Lawyers Division 
Friday, 12:30 p.m. — 2:00 p.m. 


Also on Friday 


12:30 p.m. - 2:00 p.m. 


International Law 
Section Luncheon 


12:00 p.m. — 1:30 p.m. 


Business Law Section 
Luncheon 


12:30 p.m. - 2:30 p.m. 


Elder Law Section 
Luncheon 


TS * Py, 
> Rs,’ 
SY 
x, 
= 
a 
a 
| 
PROFE? 
ig 
: | 
ae 
= 
| 


’ 


in the >, 


Boca’s Wild Adventure 
Children ages 3 - 12 


Fishing 


Tournament 
Saturday, June 24 ; PLATINUM 
8:00 a.m. — 12:00 p.m. ee 


Young Lawyers Division 


All members and their 
families are invited to join 


Friday Evening, June 23, 7:00 p.m. - 11:30 p.m. 


us for a fishing adventure. (Children 12-15 The animals are coming to Boca for a visit! It’s a live 
animal show where the kids can see and learn about 

must be accompanied by an adult.) Deep the animals. Visiting critters include: a Florida panther, 

sea charter boats - Coast Guard regulated honey bears, baby gators, snakes, lemurs, and many 

for 6 passengers each- will depart from the more (all kept safely away from kids). The evening also 

aay includes dinner, arts & crafts and a movie! 

Boca Raton Resort Marina. You'll be fishing Get set fora night of fun! 

the Gulf Stream within - minutes of saidittin (No charge, but tiekete are a must. 

the dock! Make reservations early to join the See the Registration Form on the 

fun and excitement. Land a big one! back cover to order your tickets. 


Space is limited!) 


Babysitting Service 

Phone: 561/447-3000, ext. 2229 

¢ All baby sitters are CPR certified and fully screened and fingerprinted 
e 24 hour advance reservations are required 

¢ Three-hour minimum 

¢ Rates based on number of children and number of hours 

¢ Babysitting fees will be charged to your room account 


Register to run a 


ha t chirt squirt SK. 


In honor of the late Alan C. Sundberg, Jr. 


Saturday, June 24 ~— Put on your hat, your shirt and your sunscreen and join us early Saturday morning, 
6:30 a.m. - 8:00 a.m. June 24, for the 5K race. All ages are welcome. Walk, jog, or run. All proceeds 
Spanish River Park benefit the Florida Skin Cancer Foundation. T-shirts for all participants. 


Boca Raton, Florida Sponsored by The Young Lawyers Division of The Florida Bar and 
The Florida Skin Cancer Foundation, Inc. 
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The President’s 


SEARCY 
DENNEY Showcase Seminars 


¢ CANcer CAN Be Beat: Coping, Survivi 
SCAROLA and Thriving 
Personal Life 
Removing Barriers to the Legal 
PA Profession for Lawyers with Disabilities 
Attorney Zero Tolerance 
at Law 


CANcer CAN Be Beat: Coping, Surviving and 
Thriving In Your Professional and Personal Life 


presented by the Quality of Life & Career Committee 
Thursday, 8:15 a.m. — 11:00 a.m. 


8:00 a.m. - 8:15 a.m. Continental Breakfast 10:00 a.m. - 10:30 a.m. Panel Discussion - How to Maximize Your 

Sanity and Minimize Your Out-of-Pocket 

Expenses 

Panelists: Dr. John Montgomery, Senior Vice 
President Blue Cross Blue Shield of Florida 

Mary Ann Burg, LCSW, PhD, Director, Women’s 
Health Research Center, University of Florida 


8:15 a.m.-8:20a.m. Introduction and Welcome 
W. Edward Mcintyre, Esq., Program Chair 


8:20 a.m.-9:00a.m. — Presentations on prevention, early detection 
and the importance of being vested in your 
health care 
Dr. Charles Vogel, Medical Director, Cancer 10:30 a.m.- 11:00 a.m. Presentation by support group representatives 

Research Network, Inc. and family members of cancer survivors 
Dr. Christina Pozo-Kaderman, Co-Director including Gilda’s Club, LOMAS 
of Psychosocial Services, Mount Sinai Fourth District Court of Appeal Judge Fred Hazouri 
Comprehensive Cancer Center Ms. Maria Henderson 
Judith Equels, The Florida Bar LOMAS Program 


9:00 a.m.-9:30a.m. Featured Speaker: Joanne Welch, President of Gilda’s Club 
Florida Supreme Court Chief Justice Barbara J. 


Pariente 


Maximum CLER: 3.0 Hours #8833 5 
3.0 General 
1.0 Mental Illness Awareness 


9:30 a.m.-10:00a.m. Panel Discussion-Coping Surviving and 

Thriving 

Moderator: W. Edward Mcintyre 

Panelists: Florida Supreme Court Chief Justice 
Barbara J. Pariente 

First District Court of Appeal Judge William Van 
Nortwick 

Ellen Block, The Jay Block Companies 

Ed Moss, Shook Hardy, Bacon 
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Presidents Showcase KEK 


Removing Barriers to the 
Legal Profession for Lawyers 
with Disabilities 
presented by the Equal Opportunities Law Section and 
The Florida Disability-Diversity Lawyers’ Initiative 
Friday, 8:00 a.m. - 11:45 a.m. 


National and state leaders will present this seminar as well as Florida lawyers 
with disabilities. The seminar will expand your knowledge of colleagues who 
have disabilities, provide a substantive update on the ADA, model accessible 
meeting features, and address the Florida Courts’ commitment to the inclusion 
of persons with disabilities. 


8:00 a.m. - 8:30 a.m. 


8:30 a.m. - 10:30 a.m. 


10:30 a.m. - 10:45 a.m. 
10:45 a.m. - 11:30 a.m. 


11:30 a.m. - 11:45 a.m. 


Florida Courts’ Commitment to the Inclusion of 

Persons with Disabilities 

Florida Supreme Court Justice R. Fred Lewis, 
Tallahassee 


The Disability-Diversity Initiative 

Florida legal professionals with various disabilities 
speak out on the significant challenges throughout 
their professional lives: 

- Barriers to entry into the legal profession 

- Obstacles to the availability of employment 

- Lack of physical and communication access 

- Unintentional yet significant attitudinal barriers 
Jeanine Germanowicz, North Palm Beach 

Grace Morrell Grant, Pembroke Pines 

Barbara Kornblau, Miami 

Ed Lopacki, Bradenton 

Gordon Palmer, Tallahassee 

George Richards, Ft. Myers 

Rosa Emilia Llaguno, Miami 

Joseph Smith, Ft. Lauderdale 


Break 


The U.S. Attorney General’s Initiative to Improve 
the Hiring, Promotion, and Accommodation of 
People with Disabilities 

Olegario D. Cantos Vil, Special Assistant to the 
Assistant Attorney General, Civil Rights Division, 
U.S. Department of Justice, Washington, D.C. 


Closing Remarks 
Matthew W. Dietz, President, Disability 
Independence Group, Coral Gables 


Maximum CLER: 4.0 Hours #1777 6 


4.0 General 


| A great supporter of The Florida Bar 


2.5 Labor & Employment 


GOLD 


[AWYE 


Mut. 


Insurance Companyg 
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Zero Tolerance 


presented by the Public Interest Law Section, 
the Criminal Law Section and the Education Law Committee 


Friday, 2:00 p.m. - 5:00 p.m. 


2:00 p.m. - 2:05 p.m. 
2:05 p.m. - 2:15 p.m. 


2:15 p.m. - 2:40 p.m. 


2:40 p.m. - 3:10 p.m. 


3:10 p.m. - 3:30 p.m. 


3:30 p.m. - 3:50 p.m. 


3:50 p.m. - 4:20 p.m. 


4:20 p.m. - 4:35 p.m. 


4:35 p.m. - 4:45 p.m. 
4:45 p.m. - 5:00 p.m. 


Welcome 


Introduction to Zero Tolerance Policies - & Why 
School Boards think they make Schools Safer 
Usher “Larry” Brown, Orlando 

Ed Marko, Ft. Lauderdale 


Differentiating Controlled Behavior from 

Manifestation of Mental Iliness or Educational 

Disabilities 

Dr. Bob Jacobs, Advocacy Center for Persons with 
Disabilities 

The Role of Race - NAACP & Advancement 

Project will present findings of their town hall 

meetings and research in Florida 

Damon Hewitt, New York, NY 

Jim Freeman, Washington, DC 


“Dealing with a Child Charged with a Crime 

in School: The Constitution is Different, The 
System is Different and the Consequences are 
Different 

George Tragos, Clearwater 


Impact of Zero Tolerance on the job of the 
Department of Juvenile Justice 
Anthony J. Schembri, Tallahassee 


Due Process Rights and Representation at 
School Board and DOAH Hearings 

Barbara Briggs, Palm Beach 

Usher “Larry” Brown, Orlando 

Ed Marko, Ft. Lauderdale, DOAH Hearing Officer 


A View from the Bench 
Hon. Mindy Glazer, Miami 


Zero Tolerance from a Student Perspective 
Recovery of Attorney Fees 


Maximum CLER: 3.5 Hours #1722 6 


3.5 General 
Maximum Certification: 2.00 Hours 
2.0 Criminal Trial 5 Health Law 
5 Immigration and Nationality 5 Mental lliness Awareness 


“Thank you for sponsoring the 


¢ Annual Dinner & Show 

¢ All Member Reception 

¢ Reception and Dinner for the current and past Board of 
Governors and Past Presidents 

¢ Anatomy of Legal Malpractice Claims 

¢ 2006 Annual Convention T-shirts 
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Wednesday 


Overview on International 
Transactions 
presented by the International Law Section 


Wednesday, 8:30 a.m. — 12:25 p.m. 


8.30 a.m.- 9.30a.m. The International Corporate Client: Corporate 


Structuring and Tax Aspects 


9:30 a.m.-10:15a.m. Bringing Goods to the U.S.: Trade and 
Investments 


10:15 a.m.-10:30a.m. Break 
10:30 a.m.-11.00.a.m. Protecting Intellectual Property 


11:00 a.m. -11:30.a.m. Bringing Individuals to the U.S.: Immigration 


11:30 a.m. - 12:25 p.m. The International Private Client: Estate Planning 


and Tax Aspects 
Maximum CLER: 4.5 Hours #2001 6 
45 General 


Maximum Certification: 4.5 Hours 
45 International Law 2.0 Tax Law 


5 — Immigration and Nationality 1.0 Willis, Trusts, & Estates 


Our thanks ty 


RPPTL Section 


“Dedication to Professionalism” 
Lapel Pin 


Seminars 


Taking Care of Yourself, Your 
Practice and Ethics in 2006 


presented by the Out of State Practitioners Division 


Wednesday, 1:00 p.m. — 4:45 p.m. 


1:00 p.m. - 1:15 p.m. 
1:15 p.m. - 2:05 p.m. 


2:05 p.m. - 2:30 p.m. 


2:30 p.m. - 2:55 p.m. 


2:55 p.m. - 3:05 p.m. 
3:05 p.m. - 3:55 p.m. 


3:55 p.m. - 4:45 p.m. 


Welcome and Introductions 
Eric Meeks, OH 


Practical Marketing and Billing Tips 
Richard Tanner, NJ 


Real Estate Fraud 
John Voorn, IL 


Managing Time Effectively 
Eric Meeks, OH 


Break 


The Unique Law of Attorney Advertising in 
Florida 
Gary Leppla, OH 


Ethics for Everyone: An Update on Recent 
Ethical Developments 
Tim Chinaris, AL 


Maximum CLER: 4.0 Hours #1823 6 


40 General 
5 Real Estate 


2.0 Ethics 


for providing 


Badgepak 


PLATINUM 
SPONSOR 


The Florida Bar 
Young Lawyers Division 


A great supporter of The Florida Bar 


Thank you for spousoring the 

¢ Annual Dinner & Show 

¢ Boca’s Wild Adventure for Children 

¢ Fun Run in honor of the late Alan C. Sundberg, Jr. 
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_ Seminars 


MOednesda y, continued 


Wind, Rain & Fire: Disaster 
Preparation & Recovery 


presented by The Florida Bar's Law Office Management 
Assistance Service (LOMAS) 


Wednesday, 4:00 p.m. — 6:00 p.m. 


Speakers: 

James Keim J.D. - Morris, Widman & Keim, P.A., Venice, Florida 

Andrew Z. Adkins, III - Director Legal Technology Institute, University of Florida 
Levin College of Law, Gainesville, Florida 

Michael S. Leone J.D., C.P.A. - Cass, Levy & Leone Certified Public Accountants, 
West Palm Beach, Florida 


As professionals, lawyers are focused on doing their best representing their 
Clients, and often give little thought to the loss of data or continuation of the of- 
fice following a major disaster. 2005 was a record year for hurricanes and 2006 
is forecast to be even worse. Will your office be ready when “what if’ becomes 
“what now?” 


This program will address business continuity issues related to common disaster 
preparation and recovery. 


Topics covered will include: 


¢ Creating a Disaster Preparation, Protection and Recovery Program for 
the law office. 

¢ Preserving business continuity following a disaster. 

¢ Evaluating data backup procedures and creating contingency workspace 
solutions. 

¢ Post disaster recovery: financial aid and tax considerations; reconsidera- 

tion of business records; computer recovery. 


Maximum CLER: 2.5 Hours #2017 6 
2.5 General 


Maximum Certification 1.0 Hour 
1.0 Business Litigation 5 


1.0 Ethics 


Tax Law 


PROTE” 
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Polish Your Practice: Integrating 
Technology, Quality of Life, 
Professionalism and Board 

Certification 


presented by the Board of Legal Specialization and Education and 
the 10th Circuit Judges Professionalism Committee 


Wednesday, 4:30 p.m. - 6:00 p.m. 
Speakers: FSU College of Law Professor Larry Krieger, Florida Bar 2006 Fac- 
ulty Professionalism Award recipient and Vice Chair 1996 - 2005, 
the Bar's Committee on Quality of Life and Career 


The Honorable Ralph Artigliere, 1 oth Judicial Circuit 
Matthew Conigliaro, board-certified appellate lawyer and author, 
Abstract Appeal legal blog 


Learn how to master the challenges of professionalism in the 21st century. Do 
old-time values apply in an era of technology and high stress? 
¢ Explore quality of life principles that can enhance your life, legal career 
and professionalism. 
¢ Review the Florida professionalism codes and creeds that mirror the 
requirements for legal board certification. 
¢ Gain knowledge on new legal trends — Internet practices and blogs - and 
how to handle professionalism conflicts they may raise. 
¢ Speak with board certified lawyers about the requirements and merits of 
board certification. 


Maximum CLER: 2.0 Hours #2016 6 
2.0 General 2.0 
2.0 Professionalism 


Ethics 


he 2006 Annual Convention 


All Member 
Reception 


Sponsored by 


Florida 
LAWYERS 


Mutual 


Insurance Companyg 


Thursday 
5:30 p.m. — 6:30 p.m 


Exhibitors 


invite you to 


Enjoy refreshments while winning 
Hotel Package Giveaways! 


Thursday ¢ 8:00 a.m. - 6:30 p.m. 


Friday * 8:00 a.m. - 3:30 p.m. 
in the Lawyers’ Marketplace 


ach Convention Registrant will receive an entry 
rd in their registration packet for a chance to 
at a deluxe hotel. You do not have to be 
nt to win. 
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Seminars 


2006 Florida Law Update 


presented by the General Practice, Solo & Small Firm Section 


Thursday, 7:55 a.m. — 3:45 p.m. 


This course is designed to update Bar members as to major legislation, ethical 
issues and case law changes in the past year. 


7:55 a.m. - 8:00a.m. Opening Remarks 


Jack Merritt, Sarasota 
Ethics Update 
Criminal Law Update 
Break 


8:00 a.m.- 8:50 a.m. 
8:50 a.m.- 9:50 a.m. 
9:50 a.m. - 10:05 a.m. 
10:05 a.m. - 10:55 a.m. 
10:55 a.m. - 11:45 a.m. 
11:45 a.m.- 2:10 p.m. 
2:10 p.m.- 3:00 p.m. 
3:00 p.m. - 3:45 p.m. 


Domestic Relations 
Real Estate Law Update 
Lunch on your own 
Condominium Law 

Estate Planning & Probate 
Maximum CLER: 6.00 Hours #0313 R 

6.0 General 1.0 


Maximum Certification: 2.00 Hours 

1.0 Criminal Appellate 1.0 
1.0 Marital & Family Law 2.0 
1.0 Wills, Trusts, & Estates 


Ethics 


Criminal Trial 
Real Estate 


Masters Seminar on 
Professionalism 2006 


presented by the Standing Committee on Professionalism 
Thursday, 8:30 a.m. - 11:30 a.m. 


This popular annual seminar addresses the issue of professionalism and chal- 
lenges participants to determine what is “professionalism and civility’. Those 
attending will participate in creating a “Guide Book” for professionalism and 
need to bring their creative, animated and humorous minds for this ‘project 
within a program’. 


8:30 a.m.- 8:45 a.m. Introduction 


Justice Raoul Cantero 


8:45 a.m.- 9:15a.m. Keynote: Civility and Honor in the 
Professionalism Context 


Major Harding, Ausley & McMullen, Tallahassee 


9:15 a.m. - 11:00 a.m. Creating a Guide of Professionalism 
Guided journey supervised by Judge Terry Lewis 


and Judge Peter Blanc 


11:00 a.m. - 11:30 a.m. Concluding Remarks 
James Floyd, Chair, Standing Committee on 


Professionalism 


Maximum CLER: 3.5 Hours #1839 6 


3.5 General 3.5 Professionalism 


Select Topics in Probate, Mediation 
and Bankruptcy 


presented by the Prepaid Legal Services Committee and sponsored 
by Florida Lawyers’ Legal Insurance Corporation 


Thursday, 8:00 a.m. — 12:00 p.m. 
This seminar will address: 


¢ Mediation and Non-binding Arbitration: Non-judicial and pre-suit 
Mediation, Mediation Court Annexed 

¢ Probate: Health Surrogate, Powers of Attorney, Living Wills, Probate 
Claims Practice 

¢ Bankruptcy for the general practitioner 


Maximum CLER: 4.0 Hours #9287 5 
4.0 General 


We're Wired and Ready! 
Check Your Email at 


The Cyber Connection 


located in the Lawyers’ Marketplace 


Wednesday, 2:00 p.m. - 5:00 p.m. 
Thursday, 8:00 a.m. - 6:30 p.m. 
Friday, 8:00 a.m. - 4:30 p.m. 


sponsored by 


LexisNexis 


ya Centey 


Sponsored by 


Upchurch Watson White & Max Mediation Group 


Call the Boca Raton Resort & Club at (561) 447-3000 
and ask for The Florida Bar Message Center. For 
hours other than listed below, the hotel operator can 
take messages for hotel guests. 


Wednesday, 2:00 p.m. - 5:00 p.m. 
Thursday, 8:00 a.m. — 5:30 p.m. 
Friday, 8:00 a.m. - 3:30 p.m. 
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__ Seminars 


Thursday, continued 


Anatomy of Legal Malpractice 
Claims: The Head, Organs 
and Extremities 


presented and sponsored by 


Mutua 


Insurance Company, 


Thursday, 2:00 p.m. — 5:00 p.m. 


This seminar will utilize a moderator and a panel of attorneys with extensive 
experience in the defense of legal malpractice claims. 


The Moderator and Panel Members will address various malpractice issues and 
the relationship of those issues with Professionalism and the Rules of Conduct. 
The Panel Members will also respond to questions submitted by the program 
attendees and selected by the Moderator. 


Moderator: William E. Loucks, President of Florida Lawyers Mutual Insurance 
Company 

2:00 p.m. - 2:15 p.m. Administrative Announcements: Introduction 

William E. Loucks, President of Florida Lawyers 

Mutual Insurance Company 

2:15 p.m. - 3:30 p.m. “Best Practices” Wish List of the Defense 

Lawyers [How to Prevent or Defeat a Legal 

Malpractice Claim] 


3:30 p.m. - 3:40 p.m. Break 


3:40 p.m. - 4:40 p.m. Professionalism or Commercialism - Is there a 


difference? Does it matter? 


4:40 p.m.-5:00 p.m. Audience Questions Panelists Responses 


Maximum CLER: 2.0 Hours #2002 6 


2.0 General 1.0 Professionalism 
JOIN US FOR 
Thursday & Friday 
in the Lawyers’ Marketplace 
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Corporate Integrity: A Forum on 
Ethical Standards 


presented and sponsored by 


Robert Half Legal 


Specialized Legal StatfingSM 
Thursday, 2:30 - 5:30 p.m. 


Hosts: Charles A. Volkert, Ill, Esq., executive director of Robert Half Legal 
Kenneth Yormark, managing director for Protiviti Inc. 


Panelists: Robert C. Boehm, senior vice president and general counsel! Steiner 
Leisure Limited, Coral Gables, FL 
John Willis, corporate counsel and vice president Spirit Airlines, 
Miramar, FL 
This session is designed to bring corporate counsel together in a dynamic, moder- 
ated forum to discuss today’s ethical standards and corporate integrity. 


2:30 p.m. - 2:35 p.m. 
2:35 p.m. - 2:50 p.m. 
2:50 p.m. - 3:20 p.m. 


Introduction 
Setting Standards for a Strong Ethical Culture 


Linking Ethics and Compliance Programs with 
Company Values 


3:20 p.m. - 3:50 p.m. | What Can Set an Ethics Program Apart from all 


the Rest 
3:50 p.m. - 4:05 p.m. 
4:05 p.m. - 4:15 p.m. 
4:15 p.m. - 4:30 p.m. 


Maintaining Ethics During Periods of Transition 
Break 


Develop a Safe Environment for Reporting 
Ethics Violations 


4:30 p.m.-4:45p.m. Steps to Making Ethics a Core Value at Your 


Organization 


4:45 p.m.-5:00p.m. Practices Necessary to Foster Solid Ethical 


Standards 


The Role of the Board of Directors in 
Structuring an Ethics Program 


5:00 p.m. - 5:15 p.m. 
5:15 p.m. -5:30p.m. Summary, Questions and Answers 


Maximum CLER: 3.5 Hours #2003 6 


3.5 General 3.5 Ethics 


Annual Convention [-shires 


compliments of 


Florida 
LAWYERS 
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Animal Law Issues Affecting 
Florida Practitioners 


presented by the Animal Law Committee 
Friday, 8:00 a.m. — 4:45 p.m. 


The purpose of the Animal Law Committee’s mission is to educate members of 
the profession regarding the laws, regulations, and court decisions dealing with 
legal issues involving animals, including how such issues affect more traditional 
practice areas. 


8:00 a.m.- 8:50a.m. When Words Barb Animal Enemies, Claims Fly 
Thomas R. Julin, Hunton & Williams LLP, Miami, FL 


8:55 a.m.- 9:45a.m. Practicing Animal Tort Law: Defending 
Dangerous Dogs in Florida 
Marcy |. LaHart, P.A., West Palm Beach, FL 


9:45 a.m.-10:00a.m. Break 


10:00 a.m. - 10:50 a.m. Church of Lukumi Babalu Ave v. City of Hialeah, 
508 U.S. 520 (1993) 
Stuart H. Singer, Boies, Schiller & Flexner LLP, Fort 
Lauderdale, FL 


10:55 a.m.-11:45a.m. Florida Equine Law: “Hay, That Wasn’t The 
Deal!” — Practical Advice For Practitioners And 
Their Clients 
Avery S. Chapman, Chapman Galle PLC, 
West Palm Beach and Vero Beach, FL 


11:45 a.m. - . Lunch on your own 


1:00 p.m.- The Chimpanzee’s Right To the Common Law 
Writ of Habeas Corpus 
Professor Steven M. Wise 


1:55 p.m. . The Impact of Animals on Florida 
Insurance Law 
Timothy W. Ross, Kevin W. Korth & Associates, 
PA., Miami, FL 


Break 


Veterinary Malpractice from Start to Finish 
Fred M. Kray, P.A., Miami, FL 


Animal Trusts and Estate Planning — Florida 
Statute Section 737.116 In Action 
Darin Zenov, Buchanan Ingersoll PC, Miami, FL 


Maximum CLER: 8.0 Hours #2004 6 
8.0 General 1.0 Ethics 


Maximum Certification: 1.0 Hour 
1.0 Wills, Trusts and Estates 


Invest a few minutes in the 


Lawyers’ Marketplace 


The Metadata Debate: The Ethical 
and Legal Obligations of Counsel 
in Reviewing and Producing 
Electronic Discovery Containing 
Metadata 


presented by the Computer Law Committee of the 
Business Law Section 


Friday, 8:15 a.m. - 1:00 p.m. 
8:15a.m.- 8:30a.m. Introduction 


8:30 a.m.- 9:15a.m. What is Metadata and How do you Define It? 
Practical Examples in the Practice of Law 
Joel B. Rothman, Rutherford Mulhall, PA, 
Boca Raton 


9:15 a.m.- 10:00 a.m. Examples of what Forensic Computer Experts 
can Glean from Common Sources of Metadata 
in Electronic Discovery 
Victor A. Johnson, Biscayne Professional 

Associates, Miami 


10:00 a.m. - 10:45 a.m. Case Law Update on Metadata and Electronic 
Discovery 

Stephen D. Milbrath, Allen Dyer Doppelt Milbrath & 

Gilchrist, PA, Jacksonville / Orlando 


10:45 a.m.-11:00a.m. Break 


11:00 a.m.-11:45a.m. Obligations of Counsel in Electronic Discovery: 
The Ethical Risk in “Mining for Metadata” 
Andrea Matwyshyn, Assistant Professor of Law, 
University of Florida College of Law, Gainesville 


11:45 a.m. - 12:30 p.m. Techniques and Strategies in Recognizing, 
Scrubbing, and Preserving Metadata in 
Electronic Discovery 
Stephen H. Luther, Allen Dyer Doppelt Milbrath & 
Gilchrist, PA, Jacksonville / Orlando 


12:30 p.m.- 1:00p.m. Panel Discussion / Questions 


Maximum CLER: 5.0 Hours #0287 R 
5.0 General 1.0 Ethics 


Convention Registrants 
Don’t Miss Your Opportunity to Win 
Deluxe Hotel Package 
(see page 11) 
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Seminars 


“Frida y, continued 


Health Law Hot Topics 
presented by the Health Law Section 


Friday, 8:20 a.m. — 12:05 p.m. 
8:20 a.m. - 8:30 a.m. 


Introduction and Overview 
Charmaine Chiu, Program Chair, Jacksonville 


8:30 a.m.-9:20a.m. Challenging State Allegations of Patient 
Brokering and Fee Splitting 
Anthony Vitale, Esq., Miami 


Richard Strafer, Esq., Miami 


9:20 a.m.-10:10a.m. Legislative Update 
Edwin Bayo, Esq., Tallahassee 
10:10 a.m. - 10:25 a.m. Break 


10:25 a.m.-11:15a.m. Charity Care Class Actions: Litigation Update 
and Practical Solutions for Providers 


Mark Abernathy, Navigant Consulting 


11:15 a.m.- 12:05 p.m. Ethics and the Health Law Practitioner 


Daven Shirejian, Esq., Miami 
Maximum CLER: 4.0 Hours #2000 6 
4.0 General 


Maximum Certification: 3.0 Hours 
3.0 Health Law 


1.0 Ethics 


2006 Masters Seminar on Ethics 


presented by the Professional Ethics Committee 
Friday 9:00 a.m. — 11:30 a.m. 


Hear dynamic, experienced lawyers discuss a variety of ethical topics 
including: 


9:00 a.m.- 9:10a.m. Introductory Remarks 


Timothy Thomes 


A Client Divided Against Itself Cannot Stand 
Franklin L. Zemel 


Between A Client and A Creditor: What To 
Do When the Client Says Don’t Pay and the 
Creditor Says You Have To Protect Me 
Jeffrey Wm. Pearson and Wade Yeakle 


9:10 a.m.- 9:35 a.m. 


9:35 a.m. - 10:05 a.m. 


10:05 a.m. - 10:35 a.m. Navigating Ethical Quagmires Under The New 
Bankruptcy Code 


Patricia Redmond 


Metadata: Much More Than Mining, or What 
You Never Knew You Were Sending Opposing 
Counsel 

Steven W. Teppler 


10:35 a.m. - 11:05 a.m. 


11: 05 a.m. - 11:30 a.m. Ethical Concerns Related to Attorneys’ Ancillary 
Businesses 


D. Culver “Skip” Smith 


Maximum CLER: 3.0 Hours #0477 


3.0 General 3.0 Ethics 


First Amendment & the U.S. 
Supreme Court 


presented by the Media & Communications Law Committee 
Friday, 2:00 p.m. - 4:00 p.m. 
Moderator: Thomas R. Julin 


Panelists: U.S. District Judge Donald M. Middlebrooks, II; U.S. District Judge 
Adalberto Jordan; Third District Court of Appeal Senior Judge Alan Schwarz, 
University of Miami Law Professor Lili Levy; University of Florida Law Professor 
Lyrissa Lidsky; Richard J. Ovelmen; and Daniel P.S. Paul. 


It's a new day with John Roberts at the helm and Sam Alito as most junior justice. 
Will the First Amendment survive? This perennially raucous panel of professional 
court watchers promises to deliver enough shocking answers to keep even Dan 
Paul awake this year. On the docket: the government argues there is no right 
to drink Brazilian herbal tea; Donald Rumsfeld tries to block federal funding of 
ivory towers that won't let his recruiters in; pro-choicers try to breathe life into 
a RICO attack on abortion protesters; pro-lifers seek to unshackle themselves 
from campaign finance laws; an assistant DA challenges his demotion for telling 
a defense lawyer about chinks in the state’s case; Vermont blocks candidates 
from spending their own cheese; and prisoners claim they have a right to read 
news “in the hole.” A good time will be had by all. 


Maximum CLER: 2.0 Hours #1836 6 
2.0 General 


“Justice in Jeans” 


Annual Dinner & Show 


featuring 


Bill Engvall 


with music by Double Eagle 


©Thanks to our 
Annual Convention sponsors 
for bringing us 


this great evening! 


GHTS * Py, 
Sy 
| 

prores® 
| 
| | 
| : 

| : 

| 
| | | 

| 

| 
| 
| 
| 

| 
| | 


Schedule 


/ 
Si 


4G prores® 


Wednesday, June 21 


Admiralty Law Committee 
Annual Convention Committee 


Cyber Connection sponsored by LexisNexis 


Exhibitors’ Orientation 
Exhibitor/Sponsor Reception 
Family Law Section 


¢ Adoption & Juvenile Law Committee 


ADR-Mediation Committee 
Annual Membership Luncheon 
CLE Committee 


Domestic Violence Committee 


Legislation Committee 
Litigation Support Committee 
Membership Awards Reception 
Membership Committee 


Publications Committee 

Rules & Forms Committee 
Sponsorship Committee 

* Support Issues Committee 
Florida General Counsel Meeting 


Florida Lawyers Mutual Insurance Co. 


¢ Annual Meeting of Members 
¢ Board of Directors 


Florida State University Alumni Association Board of Directors 
Florida Supreme Court - Judicial Ethics Advisory Committee 


International Law Section 
¢ Committee Meetings 

¢ Executive Council 

Luncheon 

Reception 

Lawyers’ Marketplace 


Message Center sponsored by Upchurch Watson White & Max Mediation Group 
Overview on International Transactions seminar presented by the International Law Section 


Collaborative Lawyering Committee 


General Magistrate & Hearing Officers 


Parental Responsibility & Time Sharing Ad Hoc Committee 


10:30 a.m.-12:30 p.m. 
4:00 p.m.— 5:30 p.m. 
2:00 p.m.- 5:00 p.m. 

10:00 a.m.-11:00 a.m. 
6:00 p.m.— 7:00 p.m. 


9:00 a.m.-10:30 a.m. 
9:00 a.m.-10:30 a.m. 
12:00 p.m.— 2:00 p.m. 
10:00 a.m.-11:30 a.m. 
10:30 a.m.—12:00 p.m. 


9:00 a.m.-10:30 a.m. 
2:30 p.m.— 5:30 p.m. 
9:00 a.m.-10:30 a.m. 
6:00 p.m.— 8:00 p.m. 
11:00 a.m.-12:00 p.m. 
8:30 a.m.-10:30 a.m. 
11:00 a.m.-12:00 p.m. 
10:00 a.m.-11:30 a.m. 
11:00 a.m.-12:00 p.m. 
10:30 a.m.-12:00 p.m. 
1:00 p.m.- 4:00 p.m. 


10:00 a.m.-11:00 a.m. 
8:00 a.m.— 1:00 p.m. 
2:00 p.m.— 4:00 p.m. 
1:00 p.m.- 5:00 p.m. 


5:00 p.m.— 6:00 p.m. 
2:30 p.m.— 5:00 p.m. 
12:30 p.m.— 2:00 p.m. 
6:00 p.m.- 7:30 p.m. 
2:00 p.m.— 5:00 p.m. 
2:00 p.m.- 5:00 p.m. 
8:30 a.m.-12:30 p.m. 


Polish Your Practice: integrating Technology, Quality of Life, Professionalism and Board Certification presented by 


the Board of Legal Specialization and Education and the 10th Circuit Judges Professionalism Committee 
Reception and Dinner for Past, Present and Incoming Members of the Board of Governors and 


4:30 p.m.— 6:00 p.m. 


Past Presidents of The Florida Bar sponsored by Florida Lawyers Mutual Insurance Co. .............cccscsecesesesseseseeeesesesneneneees 6:30 p.m.-10:00 p.m. 


Refreshment Center 


Statewide Advertising and Solicitation Grievance Committee 
Stetson Lawyers Association 2006 Annual Alumni Reception 


8:00 a.m.— 3:00 p.m. 
10:30 a.m.-12:30 p.m. 
6:00 p.m.- 7:30 p.m. 


Taking Care of Yourself, Your Practice and Ethics in 2006 seminar presented by the Out-of-State Practitioners Division... 1:00 p.m.- 4:45 p.m. 


The Florida Bar Information Desk 

The Florida Bar Registration Desk 

Wind, Rain & Fire: Disaster Preparation & Recovery seminar presented by 
The Florida Bar Law Office Management Assistance Service (LOMAS) 


Young Lawyers Division 


¢ Moot Court Competition-Preliminary Rounds 
Moot Court Competition—Reception 


Thursday, June 22 


Administrative Law Section/Environmental and Land Use Law Section Reception 

Advertising, Standing Committee on 

All Member Reception sponsored by Florida Lawyers Mutual Insurance Co 

Anatomy of Legal Malpractice Claims: The Head, Organs and Extremities seminar presented and 
sponsored by Florida Lawyers Mutual Insurance Company 


7:30 a.m.- 5:00 p.m. 
7:30 a.m.- 5:00 p.m. 


4:00 p.m.— 6:00 p.m. 


2:00 p.m.— 6:00 p.m. 
5:00 p.m.- 7:00 p.m. 


6:30 p.m.— 7:30 p.m. 
2:00 p.m.- 4:30 p.m. 
5:30 p.m.- 6:30 p.m. 


2:00 p.m.- 5:00 p.m. 
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Thursday, June 22 


Appellate Practice Section 
* Committees 8:30 a.m.-10:00 a.m. 
* Dessert Reception 9:00 p.m.-11:00 p.m. 
* Discussion with the Justices of The Florida Supreme Court and Final Round of Moot Court Competition 2:00 p.m.- 4:30 p.m. 
* Executive Council 10:00 a.m.-12:00 p.m. 
Barry University School of Law Alumni Reception 6:30 p.m.- 7:30 p.m. 
Business Law Section 
¢ Antitrust, Franchise & Trade Regulation Committee 1:30 p.m.- 3:45 p.m. 
Bankruptcy Judicial Liaison Committee 1:30 p.m.- 3:00 p.m. 
Bankruptcy/UCC Committee 
Business Litigation Committee 
CLE, Membership, Legislative and Communication Committees 3:00 p.m.- 3:45 p.m. 
Computer/Cyber Law Committee 1:30 p.m.- 3:45 p.m. 
Corporations, Securities and Financial Services Committee 1:30 p.m.- 3:45 p.m. 
Executive Council 3:45 p.m.— 6:00 p.m. 
Intellectual Property Committee 9:00 a.m.-12:00 p.m. 
Luncheon 12:00 p.m.- 1:30 p.m. 
Membership and Law Student Reception 6:30 p.m.- 8:00 p.m. 
State/Federal Court Liaison Committee 1:30 p.m.- 3:00 p.m. 
CANcer CAN Be Beat: Coping, Surviving and Thriving in Your Professional and Personal Life 
seminar presented in the President's Showcase by the Quality of Life & Career Committee 8:15 a.m.-11:00 a.m. 
Certified Lawyers Reception sponsored by the Florida Lawyers Mutual Insurance Co. ..........c:ssessesssesseesessesseeseeseesseeseeseessesses 6:30 p.m.- 7:30 p.m. 
Citizen's Forum 2:30 p.m.- 4:30 p.m. 
9:00 a.m.-12:00 p.m. 
Committee Leadership Conference 11:30 a.m.-12:15 p.m. 
Consumer Protection Law Committee 2:00 p.m.- 4:00 p.m. 
Corporate Integrity: A Forum on Ethical Standards seminar presented and sponsored by Robert Half Legal 2:30 p.m.— 5:30 p.m. 
Criminal Law Section Reception 6:00 p.m.- 7:30 p.m. 
Cyber Connection sponsored by LexisNexis 8:00 a.m.- 6:30 p.m. 
Entertainment, Arts & Sports Law Section Reception 6:00 p.m.- 8:00 p.m. 
Environmental and Land Use Law Section 
¢ CLE Committee 2:00 p.m.- 4:00 p.m. 
4:00 p.m.- 6:00 p.m. 
¢ Reception 6:30 p.m.- 7:30 p.m. 
Family Law Section-Executive Council 9:00 a.m.- 4:00 p.m. 
Federal Court Practice Committee 10:30 a.m.-12:30 p.m. 
Federal Judicial Roundtable 2:30 p.m.- 5:30 p.m. 
Florida Association for Women Lawyers-Board of Directors Meeting 3:30 p.m.- 6:00 p.m. 
Florida Coastal School of Law Alumni & Friends Reception 6:30 p.m.- 8:00 p.m. 
Florida Council of Bar Association Presidents 
* Committee Meeting 4:00 p.m.- 5:00 p.m. 
¢ Reception 6:30 p.m.- 7:30 p.m. 
Florida Council of Bar Executives 9:00 a.m.-12:00 p.m. 
Florida Law Update presented by the General Practice, Solo and Small Firm Section 7:55 a.m.— 3:45 p.m. 
Florida Lawyers’ Legal Insurance Corporation 
¢ Annual Meeting of the Membership 2:00 p.m.- 3:30 p.m. 
* Board of Directors’ Meeting 3:45 p.m.- 6:00 p.m. 
¢ Reception 6:30 p.m.- 7:30 p.m. 
Florida State University College of Law Alumni Reception 6:30 p.m.- 7:30 p.m. 
Florida Supreme Court-DCA Workload and Jurisdiction Assessment Committee 9:00 a.m.— 5:00 p.m. 
Grievance Mediation and Fee Arbitration Standing Committee 10:30 a.m.-12:30 p.m. 
Health Law Section 
¢ Executive Council 4:30 p.m.- 6:30 p.m. 
¢ Past Chairs Meeting & Luncheon 10:30 a.m.-12:30 p.m. 
¢ Reception 6:30 p.m.- 7:45 p.m. 
Journal and News Editorial Board 2:00 p.m.- 4:00 p.m. 
Judicial Administration and Evaluation Committee 10:30 a.m.-12:30 p.m. 
Judicial Independence, Standing Committee on 9:00 a.m.-12:00 p.m. 
Judicial Luncheon featuring Chief Justice Barbara J. Pariente and Bruce Gordon, President & CEO, NAACP 12:30 p.m.- 2:00 p.m. 
Juvenile Court Rules Committee 9:00 a.m.- 1:00 p.m. 
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Thursday, June 22 


Labor and Employment Law Section 
¢ Executive Council 5:00 p.m.- 6:30 p.m. 
¢ Reception 6:30 p.m.- 8:30 p.m. 
Lawyers’ Marketplace 8:00 a.m.— 6:30 p.m. 
Legal Needs of Children Committee 2:00 p.m.- 4:00 p.m. 
8:00 a.m.-10:00 a.m. 

Masters Seminar on Professionalism 2006 presented by the Standing Committee on Professionalism 8:30 a.m.-11:30 a.m. 
Member Outreach Committee 10:30 a.m.-12:30 p.m. 
Mercer Law School Alumni Reception 6:30 p.m.- 7:30 p.m. 
Message Center sponsored by Upchurch Watson White & Max Mediation Group 8:00 a.m.- 5:30 p.m. 
Ohio Northern University College of Law Reception 6:30 p.m.- 7:30 p.m. 
Nova Southeastern University Law Center Alumni and Friends Reception 6:30 p.m.— 7:30 p.m. 
Past Presidents’ Advisory Council Breakfast 8:00 a.m.— 9:30 a.m. 
Practice Management & Development Section 
¢ Executive Council 2:00 p.m.- 5:00 p.m. 
* Walter Crumbley Award Luncheon 12:30 p.m.- 2:00 p.m. 
Quality of Life/Career Committee 2:00 p.m.- 4:00 p.m. 
Refreshment Center 8:00 a.m.- 3:30 p.m. 
Rules of Judicial Administration Committee 2:00 p.m.- 6:00 p.m. 
Select Topics in Probate, Mediation and Bankruptcy seminar presented by 

the Prepaid Legal Services Committee and sponsored by the Florida Lawyers’ Legal Insurance Corporation 8:00 a.m.-12:00 p.m. 
Southern Legal Counsel, Inc.-Board Meeting 4:00 p.m.- 5:30 p.m. 
Student Education and Admissions to the Bar Committee 2:00 p.m.- 4:00 p.m. 
St. Thomas University School of Law Reception 6:30 p.m.— 8:00 p.m. 
The Florida Bar Foundation 
* Administration of Justice Committee Meeting 10:00 a.m.-12:00 p.m. 
* Board of Directors Meeting 2:00 p.m.— 5:00 p.m. 
* 30th Annual Reception and Dinner 6:30 p.m.-10:00 p.m. 
The Florida Bar Information Desk 7:30 a.m.— 5:00 p.m. 
The Florida Bar Registration Desk 7:30 a.m.— 5:30 p.m. 
University of Florida Law School Alumni Reception 6:30 p.m.- 8:00 p.m. 
University of Miami Law Alumni Reception 6:30 p.m.- 7:30 p.m. 
Voluntary Bar Liaison Committee 2:00 p.m.- 4:00 p.m. 
Website Advertising Rules, Special Committee on 9:00 a.m.-12:00 p.m. 
Young Lawyers Division 
¢ Board of Governors 10:00 a.m.- 2:00 p.m. 
* Board of Governors New Member Orientation 8:00 a.m.-10:00 a.m. 
* Havana Nights Dinner and Casino Night 7:00 p.m.—11:00 p.m. 
YLD Moot Court Competition 
* Final Round and Appellate Practice Section Discussion With The Florida Supreme Court 2:00 p.m.- 4:30 p.m. 
¢ Semi Final Rounds 8:30 a.m.-11:30 a.m. 


Friday, June 23 


Administrative Law Section-Executive Council/Annual Meeting 10:30 a.m.-12:30 p.m. 
Animal Law Committee 2:00 p.m.- 4:00 p.m. 
Animal Law Issues Affecting Florida Practitioners seminar presented by the Animal Law Committee 8:00 a.m.- 4:45 p.m. 
Appellate Court Rules Committee 8:30 a.m.-10:30 a.m. 
Aviation Law Certification Committee 10:00 a.m.-12:00 p.m. 
Aviation Law Committee 2:00 p.m.- 4:00 p.m. 
Board of Legal Specialization and Education 8:00 a.m.- 3:30 p.m. 
“Boca’s Wild Adventure” Children’s Event sponsored by the Young Lawyers Division 7:00 p.m.-11:30 p.m. 
City, County and Local Government Law Section-Executive Council 10:00 a.m.-12:30 p.m. 
Civil Procedure Rules Committee 9:00 a.m.-12:00 p.m. 
Clients’ Security Fund Committee 9:00 a.m.- 3:00 p.m. 
Code & Rules of Evidence Committee 2:00 p.m.- 4:00 p.m. 
10:30 a.m.-12:30 p.m. 
Criminal Law Section 
¢ Executive Council 9:00 a.m.-12:00 p.m. 
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Friday, June 23 
2:00 p.m.— 4:00 p.m. 
Elder Law Section 
12:30 p.m.- 2:30 p.m. 
Equal Opportunities Law Section 
2:00 p.m.- 5:00 p.m. 
¢ Equal Opportunities Law Section, Florida Association for Women Lawyers Luncheon and the 
Virgil Hawkins Florida Chapter National Bar ASSOCIatION.............ssssscsssessesesseseseesesseseenesssessssssassusseeseensstensaneaeeesaeeeceneatenees 12:30 p.m.- 2:00 p.m. 
9:00 a.m.— 1:00 p.m. 
First Amendment and the U.S. Supreme Court seminar presented by the Media & Communications Law Committee......... 2:00 p.m.- 4:00 p.m. 
Florida Association for Women Lawyers 
¢ 55th Anniversary Breakfast and Swearing In Ceremony.............cscsssssssecsssessssssesssseesesnssessssussecsssucsesnssnsatensseneeaceesaeecaeeneaneees 8:00 a.m.- 9:30 a.m. 
* Florida Association for Women Lawyers, Equal Opportunities Law Section and the Virgil Hawkins Florida Chapter 
12:30 p.m.— 2:00 p.m. 

General Practice, Solo and Small Firm Section 
2:00 p.m.— 5:00 p.m. 
12:30 p.m.— 2:00 p.m. 
6:30 p.m.— 7:30 p.m. 
Government Lawyers Section 
2:00 p.m.- 4:30 p.m. 
Health Law Hot Topics seminar presented by the Health Law Section...............ccscscssesssssesssesessesesnesssesnessseeneseeeensasseensseenencaes 8:20 a.m.-12:05 p.m. 
‘Justice in Jeans’ Friday Night Dinner & Show sponsored by the Annual Convention Sponsors (see inside front cover)..... 8:00 p.m.-11:00 p.m. 
2:00 p.m.— 5:00 p.m. 
Masters Seminar on Professional Ethics 2006 presented by the Professional Ethics Committee ..............cssssessessseseseesee 9:00 a.m.-11:30 a.m. 
Message Center sponsored by Upchurch Watson White & Max Mediation Group............s:ssessssssessessessessessesesssnesnsseesesseenesees 8:00 a.m.- 3:30 p.m. 
Out-of-State Practitioners Division 
Public Interest Law Section 
Removing Barriers to the Legal Profession for Lawyers with Disabilities seminar presented in the 

President's Showcase by the Equal Opportunities Law Section and Florida Disability-Diversity Lawyers’ Initiative.............. 8:00 a.m.-11:45 p.m. 
7:30 a.m.— 5:00 p.m. 
The Metadata Debate: The Ethical and Legal Obligations of Counsel in Reviewing and Producing Electronic 

Discovery Containing Metadata seminar presented by the Business Law Section .............s:csecsessessesseesessesseensesssnsencencenennes 8:15 a.m.— 1:00 p.m. 
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Friday, June 23 


Trial Lawyers Section 

* Chester Bedell Memorial Luncheon 

* Executive Council 

UPL, Standing Committee on 

Virgil Hawkins Florida Chapter National Bar Association, Florida Association for Women Lawyers, and the 
Equal Opportunities Law Section Luncheon 

50-Year Members & Awards Luncheon presented by the Young Lawyers Division 

“Zero Tolerance” seminar presented in the President's Showcase by the 
Public Interest Law Section, Criminal Law Section, and Education Law Committee 


12:00 p.m.— 2:00 p.m. 
2:30 p.m.— 5:30 p.m. 
10:30 a.m.— 1:30 p.m. 


12:30 p.m.— 2:00 p.m. 
12:30 p.m.- 2:00 p.m. 


2:00 p.m.— 5:00 p.m. 


Saturday, June 24 


Council of Sections 

Fishing Tournament 

The Florida Bar Young Lawyers Division and The Florida Skin Cancer Foundation, Inc., Hat, Shirt & Squirt 5K Run 
Real Estate Certification Committee 

Refreshment Center 

The Florida Bar Registration/Information Desk 

Virgil Hawkins Florida Chapter National Bar Association Meeting 


9:00 a.m.-11:30 a.m. 
8:00 a.m.-12:00 p.m. 
6:30 a.m.- 8:00 a.m. 
8:00 a.m.— 3:00 p.m. 
7:45 a.m.-10:00 a.m. 
8:00 a.m.—10:00 a.m. 
9:00 a.m.—12:00 p.m. 


How Register 


Last date for mailing registrations to The Florida Bar in 
Tallahassee is 6/7/06 


All tickets must be picked up on-site at The Florida Bar 
registration desk in the Mizner Center 


$225 Early Bird Registration Fee 
(postmarked by 6/2/06) 


$300 Regular & On-Site Registration Fee 
(postmarked 6/3/06 or after) 


Register online at www.floridabar.org 


Registrations received by “FAX” must be paid by credit 
card (Fax Number: 850/561-5612). 


Telephone registrations cannot be processed. 


Full Annual Convention registration fee will entitle 
you to: 


* Receive convention tote bag 

¢ Attend seminars Wednesday - Friday. Only one seminar 
per timeframe can be selected. Registration fee is not 
transferable to any other seminar location. Other reg- 
istration fees are not applicable to Annual Convention 
seminars. 
Be eligible for special hotel drawings 
Accrue certification/CLE credit for seminars attended 


¢ Receive two free drink tickets for All Member Reception 

¢ Enjoy Continental Breakfast - Thursday & Friday 

¢ Hear Discussion with the Florida Supreme Court 

¢ Receive Annual Convention T-shirt (one per registrant) 

* Receive Annual Convention Lapel Pin (one per registrant) 


Payment of a registration fee is not required to: 


¢ Attend section/committee meetings, the General Assem- 
bly or the Lawyers’ Marketplace 


¢ Purchase tickets (two per event) 


Cancellation/Refund Information 


Annual Convention registration fee: 


¢ Total refund if written request is postmarked or faxed on 
or before 6/2/06 


Refund of registration fee less $50 if postmarked or 
faxed 6/3/06 - 6/19/06 


No refund for requests postmarked or faxed on or 
after 6/19/06 

Ticket requests: 

¢ No on-site cancellations 

¢ No refunds postmarked after 6/7/06 

No telephone cancellations will be accepted 
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2006 Florida Bar Convention Registration Form 


une 21-24, 2006 * Boca Raton Resort & Clu 


(A separate form is necessary for each attorney. Cut or reduced forms cannot be processed.) 
DO NOT MAIL after June 7, 2006 


Registration Information 


Florida Bar # (Required) 


MI 


First Name 


Last Name 


Name on name badge 


Mailing Address 


Suite/Apt. 


City State 


Zip Code 


(Area Code) Telephone Number ( ) 


(Area Code) Fax Number ( ) 


Spouse/Guest Name MI 


Last Name 


Name on name badge 


City 


State 


If you have special needs addressed by the 
Americans with Disabilities Act, please list 
below or call Ricky Libbert at (850) 561-5613. 


In case of emergency 


Name 


Day Telephone 


Evening Telephone 


Register online at www.floridabar.org 


Instructions: Please read registration information on page 20 before detaching and completing this form. 


Seminars 


Full registration fee required to attend seminar(s). Please 
select one seminar per timeframe. (See next page for registra- 
tion fee information) 


Wednesday, June 21 
Q 700 
Q 701 


Overview on International Transactions (8:30-12:25) 


Taking Care of Yourself, Your Practice & Ethics in 
2006 (1:00-4:45) 

Wind, Rain & Fire: Disaster Preparation & Recovery 
(4:00-6:00) 


Polish Your Practice: Integrating Technology, Quality 
of Life, Professionalism and Board Certification 
(4:30-6:00) 


702 


703 


Thursday, June 22 
() 800 Florida Law Update (7:55-3:45) 
801 


CANcer Can Be Beat: Coping Surviving and Thriving 
in Your Professional and Personal Life (8:15-11:00) 


L} 802 Masters Seminar on Professionalism 2006 


(8:30-11:30) 


803 Select Topics in Probate, Mediation and Bankruptcy 
(8:00-12:00) 

804 Anatomy of Legal Malpractice Claims: The Head, 
Organs & Extremities (2:00-5:00) 


805 Corporate Integrity: A Forum on Ethical Standards 
(2:30-5:30) 


Q 


Q 


Friday, June 23 


900 Removing Barriers to the Legal Profession for Law- 
yers with Disabilities (8:00-11:45) 


Health Law Hot Topics (8:20-12:05) 


Animal Law Issues Affecting Florida Practitioners 
(8:00-4:45) 


The Metadata Debate (8:15-1:00) 
2006 Masters Seminar on Ethics (9:00-11:30) 


First Amendment and the U.S. Supreme Court 
(2:00-4:00) 


Zero Tolerance (2:00-5:00) 


901 
902 


903 
904 


905 


906 
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Attorney # Name 


| 
| 
Pen atic DE Register online at www.floridabar.org | | 
Early Bird Registration Fee L) Check if you are a judge. Judges are exempt from | 
(postmarked by 6/2/06) (100) 1 $225 registration fee. Seminar tickets are not transferable. | 
Regular & On-Site Registration Fee Q Check if you are a Fellow of The Florida Bar | 1 
(postmarked 6/3 or after) (101) 1 $300 Foundation 1 | 
| 
 Ticketed Events Registration Fee Covers 
# of 
CLE Seminars (one per All Member Reception 
Events Come | ts | rie timeframe) (two drink tickets) | 
Luncheons ¢ Discussion with the Florida ¢ Hotel Prize Drawings | 
Family Law Section - Wednesday 300 _ $35.00 Supreme Court * Continental Breakfast- | J 
* Convention Tote Bag Thursday & Friday 
International Law * Convention T-shirt ¢ Lapel Pin 
Section - Wednesday 301 $35.00 (one per registrant) eB 
includes 1.98 tax 
Judicial Luncheon — Thursday 400 $35.00 ! 
includes 1.98 tax 
Business Law Section - Thursday 401 $35.00 e t hod of ayme nt | 
includes 1.98 tax 
= Criminal Law Section — Return completed form and payment to: | 
Selig |. Goldin Friday 500 $35.00 | 
e Elder Law Section - Friday 501 $35.00 The Florida Bar : 
includes 1.98 tax 
651 E. Jefferson Street 
Eq. Opp. Law Sec., FAWL & 
includes 1.98 tax ; | 
Trial Lawyers Chester Faxed registrations must be paid by credit card. 1 
g Bedell Memorial — Friday 503 $35.00 Fax Number: 850/561-5612 (Fax both pages) 
includes 1.98 tax | 
50-Year Member/YLD Friday 504 $35.00 Please check one: 
includes 1.98 tax 
Social Events Q) Check enclosed (check # ) made payable 1 | 
YLD —- Havana Nights Dinner to: The Florida Bar : 
& Casino Night - Thursday 402 $75.00 | 
: includes 4.40 tax | 
. “Justice In Jeans” Dinner & Show J Credit Card (The Florida Bar Accepts Only Mastercard 
* featuring Bill Engvall - Friday 506 $60.00 or Visa) | 
includes 3.40 tax | 
Young Lawyers Members 505 $50.00 J MASTERCARD U VISA 
; includes 2.93 tax | 
: Sports Events Card No | | 
3 Fishing Tournament - Saturday 600 $130.00 | 
includes 7.35 tax | 
: Children’s Activity (ages 3-12) Expiration Date “ 
2 Boca’s Wild Adventure NC MO YR 
(dinner included)- Friday 507 | 
required) | 
Signature (credit card registrations only) 
Registration Total $ Special Needs | | 
| | 
Dietary Restrictions (if any): 
Total Amount Due $ 
: Please send front and back pages when I | 
mailing or faxing. 
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Online Resources 
for Disaster 
Preparedness and 
Recovery 


* LOMAS Director J.R. 
Phelps has written a number 
of useful articles addressing 
the topics of disaster pre- 
paredness and recovery locat- 
ed under the LOMAS section 
of The Florida Bar Web site 
at www. floridabar.org. “Would 
You be Prepared in the Event 
of a Disaster?” by Phelps is 
reprinted on page 32. 

Phelps has written several 
articles on hurricane pre- 
paredness for The Florida 
Bar News. These articles are 
available also on the Bar’s 
Web site. 

Additional resources in- 
clude the following: 

* Gary Munneke and An- 

thony E. Davis, “Disaster 
Recovery for Law Firms,” 
American Bar Association 
Law Practice Management 
Section at abanet.org/lpm/ 
katrina/disaster_recovery_ 
formbook.pdf; 
- Suzanne Rose, “Avoid- 
‘ ing Ethical Disasters When 
Natural Disasters Strike, 
s Steps to Take in Recovery 
Effort: From Planning to Liv- 
ing the Reality,” American 
Bar Association, ABA Legal 
Technology Resource Center 
at abanet.org/tech/ltrc/publi- 
cations/recover.pdf; and 

“Technology Related Re- 
sources for Hurricane Ka- 
trina Disaster Relief,” Ameri- 
can Bar Association, ABA 
Legal Technology Resource 
Center at abanet.org/tech/ 
ltrc/katrina.html. 
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9) Does the office possess a plan for 
the removal of computer hardware or 
an arrangement for the use of other 
equipment if office machinery is de- 
stroyed? How will the firm gain access 
to saved data after the storm passes? 

10) How will the office track im- 
portant deadlines and appointments 
if a disaster destroys everything 
onsite? 

11) Does “going paperless” make 
sense for our firm? 

12) Are the firm and its lawyers 
adequately insured? 

Fortunately, technology has 
made it easier than ever to safe- 
guard client files and work prod- 
uct. Data that once occupied shelf 
after shelf of office space may now 
be saved, copied, and transported 
on a single compact disc, DVD, or 
portable hard drive. No heavy lift- 
ing is required. Do you still think 
it cannot be done in a manner that 
is economically feasible? Hire a 
technology consultant to evaluate 
the law firm’s data storage and 
retrieval requirements. The need 
for law office disaster prepared- 
ness has increased the importance 
of giving serious consideration to 
“going paperless.” Recent drops in 
the price of data storage and tech- 
nological breakthroughs in optical 
scanning and encoding software 
has made the prospect of the pa- 
perless office more approachable 
and affordable for large law firms 
and sole practitioners alike. Do 
you lack the personnel to scan 
large volumes of documents and 
save them to disc? Some companies 
serving the legal industry that 
have traditionally provided only 
photocopying services now employ 
high speed copier-based scanners 
that can quickly scan and save 
documents to electronic media at 
affordable rates. 

If converting to a paperless office 
is still not perceived by the law 
firm decisionmakers as a desirable 
or viable option, there are other 
means available to safeguard cli- 
ent property both on and offsite. 
Consider renting several large 
safety deposit boxes at a reputable, 
well-constructed bank far enough 
away from sources of flooding to 


safely store original documents 
and evidence that would be dif- 
ficult or impossible to replace. 
Also, consider purchasing fire- and 
water-proof file cabinets and safes 
to maintain sensitive documents 
and property onsite. Equipment of 
this kind routinely becomes avail- 
able at auctions and second-hand 
office furniture outlets at reduced 
prices. 

If the law firm holds sensitive 
client property that is not im- 
mediately needed by the firm, 
contact the client to arrange for 
the pickup and temporary storage 
of those materials. Have the client 
sign a receipt or acknowledgment. 
Consider temporarily returning 
original, not easily duplicated 
evidence, and property originally 
received from the client to the cli- 
ent for safeguarding during the 
storm. Include a provision in the 
contract of representation with 
the client specifying how client 
property shall be handled in the 
event of an approaching, foresee- 
able disaster. The Florida Supreme 
Court strongly urges attorneys to 
reduce to writing any agreement 
between the lawyer and client that 
pertains to the safekeeping of cli- 
ent property during the course of 
legal representation.”! 

Neither hurricanes nor other 
natural disasters delay or toll 
the statute of limitations. While 
a jury may feel sympathetic to- 
ward a lawyer who failed to file a 
lawsuit on behalf of a client prior 
to the expiration of the statute of 
limitations due to a major hurri- 
cane, that fact will not serve as a 
valid affirmative defense to a legal 
malpractice action. Losing track 
of important dates and deadlines 
following the forced closure of a 
law office could spell disaster for 
the lawyer and firm. Take steps 
to provide for a means to access 
safeguarded data following the ca- 
tastrophe. Investing in one or more 
notebook computers and portable 
printers can help to ensure that 
the attorney does not lose touch of 
critical deadlines and calendared 
events. How will law firm mem- 
bers and employees communicate 
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Online Resources 
for Disaster 
Preparedness and 
Recovery 


* LOMAS Director J.R. 
Phelps has written a number 
of useful articles addressing 
the topics of disaster pre- 
paredness and recovery locat- 
ed under the LOMAS section 
of The Florida Bar Web site 
at www. floridabar.org. “Would 
You be Prepared in the Event 
of a Disaster?” by Phelps is 
reprinted on page 32. 

Phelps has written several 
articles on hurricane pre- 
paredness for The Florida 
Bar News. These articles are 
available also on the Bar’s 
Web site. 

Additional resources in- 
clude the following: 

* Gary Munneke and An- 
thony E. Davis, “Disaster 
Recovery for Law Firms,” 
American Bar Association 
Law Practice Management 
Section at abanet.org/Ipm/ 
katrina/disaster_recovery_ 
formbook.pdf; 

* Suzanne Rose, “Avoid- 
ing Ethical Disasters When 
Natural Disasters Strike, 
Steps to Take in Recovery 
Effort: From Planning to Liv- 
ing the Reality,” American 
Bar Association, ABA Legal 
Technology Resource Center 
at abanet.org/tech/Itrc/publi- 
cations/recover.pdf; and 

* “Technology Related Re- 
sources for Hurricane Ka- 
trina Disaster Relief,” Ameri- 
can Bar Association, ABA 
Legal Technology Resource 
Center at abanet.org/tech/ 
ltrc/katrina.htmI. 


30 THE FLORIDA BAR JOURNAL/MAY 2006 


9) Does the office possess a plan for 
the removal of computer hardware or 
an arrangement for the use of other 
equipment if office machinery is de- 
stroyed? How will the firm gain access 
to saved data after the storm passes? 

10) How will the office track im- 
portant deadlines and appointments 
if a disaster destroys everything 
onsite? 

11) Does “going paperless” make 
sense for our firm? 

12) Are the firm and its lawyers 
adequately insured? 

Fortunately, technology has 
made it easier than ever to safe- 
guard client files and work prod- 
uct. Data that once occupied shelf 
after shelf of office space may now 
be saved, copied, and transported 
on a single compact disc, DVD, or 
portable hard drive. No heavy lift- 
ing is required. Do you still think 
it cannot be done in a manner that 
is economically feasible? Hire a 
technology consultant to evaluate 
the law firm’s data storage and 
retrieval requirements. The need 
for law office disaster prepared- 
ness has increased the importance 
of giving serious consideration to 
“going paperless.” Recent drops in 
the price of data storage and tech- 
nological breakthroughs in optical 
scanning and encoding software 
has made the prospect of the pa- 
perless office more approachable 
and affordable for large law firms 
and sole practitioners alike. Do 
you lack the personnel to scan 
large volumes of documents and 
save them to disc? Some companies 
serving the legal industry that 
have traditionally provided only 
photocopying services now employ 
high speed copier-based scanners 
that can quickly scan and save 
documents to electronic media at 
affordable rates. 

If converting to a paperless office 
is still not perceived by the law 
firm decisionmakers as a desirable 
or viable option, there are other 
means available to safeguard cli- 
ent property both on and offsite. 
Consider renting several large 
safety deposit boxes at a reputable, 
well-constructed bank far enough 
away from sources of flooding to 


safely store original documents 
and evidence that would be dif- 
ficult or impossible to replace. 
Also, consider purchasing fire- and 
water-proof file cabinets and safes 
to maintain sensitive documents 
and property onsite. Equipment of 
this kind routinely becomes avail- 
able at auctions and second-hand 
office furniture outlets at reduced 
prices. 

If the law firm holds sensitive 
client property that is not im- 
mediately needed by the firm, 
contact the client to arrange for 
the pickup and temporary storage 
of those materials. Have the client 
sign a receipt or acknowledgment. 
Consider temporarily returning 
original, not easily duplicated 
evidence, and property originally 
received from the client to the cli- 
ent for safeguarding during the 
storm. Include a provision in the 
contract of representation with 
the client specifying how client 
property shall be handled in the 
event of an approaching, foresee- 
able disaster. The Florida Supreme 
Court strongly urges attorneys to 
reduce to writing any agreement 
between the lawyer and client that 
pertains to the safekeeping of cli- 
ent property during the course of 
legal representation.”! 

Neither hurricanes nor other 
natural disasters delay or toll 
the statute of limitations. While 
a jury may feel sympathetic to- 
ward a lawyer who failed to file a 
lawsuit on behalf of a client prior 
to the expiration of the statute of 
limitations due to a major hurri- 
cane, that fact will not serve as a 
valid affirmative defense to a legal 
malpractice action. Losing track 
of important dates and deadlines 
following the forced closure of a 
law office could spell disaster for 
the lawyer and firm. Take steps 
to provide for a means to access 
safeguarded data following the ca- 
tastrophe. Investing in one or more 
notebook computers and portable 
printers can help to ensure that 
the attorney does not lose touch of 
critical deadlines and calendared 
events. How will law firm mem- 
bers and employees communicate 
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with each other in the absence of 
electricity, telephones, and cellular 
service? Wi-fi-enabled notebook 
computers provide an opportunity 
for firm members to communicate 
and direct recovery efforts from 
remote locations. 


Conclusion 

A record hurricane season has 
drawn to an end. One thing is 
certain; records are made to be 
broken. Lawyers should wisely 
utilize the time before the next 
season begins to design and imple- 
ment a law office disaster plan. An 
effective disaster plan might spare 
you and your firm from civil liabil- 
ity toward a client and an ethics 
investigation. It should also allow 
you to get back to practicing law 
more quickly once the danger of 
the storm has passed. U 


' Dr. William Gray’s forecast and pre- 
dictions are available under the Tropi- 
cal Meteorology Project at hurricane. 
atmos.colostate.edu/Forecasts/2004/ 
dec2004/. 

* See generally the Florida Rules of 
Professional Conduct. 

’ Ward, 599 So. 2d 650 (Fla. 1992) 
(quoting Philip F. Downey, Comment, 


Attorneys’ Trust Accounts: The Bar’s 
Role in the Preservation of Client 
Property, 49 Onto Sr. L. J. 275, 275, 280 
(1988)). 

‘ State ex rel. The Florida Bar v. 
Ruskin, 126 So. 2d 142, 143 (Fla. 1961) 
(“The funds of a client in the custody 
of his lawyer should be guarded and 
protected as securely as if the same 
were in the custody of the community’s 
strongest financial institution. The re- 
lationship between a lawyer and client 
is of the highest degree of integrity of 
fidelity.”). 

5 See Rutes REGULATING THE FLORIDA 
Bar, Preamble. 

? The Florida Bar v. Davis, 577 So. 2d 
1314, 1316 (Fla. 1991). 

’ Florida Bar Ethics Committee 
Opinion 72-37 (November 27, 1972). 
“However, in handling clients’ funds, 
the lawyer is acting as a fiduciary 
or trustee and is expected to act as a 
prudent man.” Id. 

* Restatement (Third) of the Law 
Governing Lawyers, §44 (2001). 

'© Model Rules of Professional Conduct, 
Rule 1.15, American Bar Association 
(2003). 

'! Florida Bar Ethics Committee Opin- 
ion 63-3 (June 25, 1963). 

" DiGiulio v. Prudential Prop. & 
Cas. Ins. Co., 710 So. 2d 3, 4 (Fla. 4th 
D.C.A. 1998) (“The cause of action for 
spoliation of evidence is part of Florida 
jurisprudence.”). 

'S Behr v. Foreman, 824 So. 2d 222 (Fla. 
2d D.C.A. 2002). 

4 Palafrugell v. Cassel, 825 So. 2d 937, 
940 note 2 (Fla. 3d D.C.A. 2001) (“A 


claim for breach of fiduciary duty, cou- 
pled with a claim for legal malpractice, 
does not necessarily combine to form 
one claim for legal malpractice.”). 

'S Capital Bank v. MVB, Inc., 644 So. 
2d 515, 518 (Fla. 3d D.C.A. 1994). 

'6 Gracey v. Eaker, 837 So. 2d 348, 353 
(Fla. 2002). 

Taylor Woodrow Homes Fla., Inc. v. 
4/46-A Corporation, 850 So. 2d 536, 
540 (Fla. 5th D.C.A. 2003). 

'S State Farm Fire & Cas. Co. v. Bill 
Ussery Motors, Inc. , 653 So. 2d 481 (Fla. 
3d D.C.A. 1995). 

'9 Td. at 481 (quoting Fruehauf Corp. v. 
Aetna Ins. Co., 336 So. 2d 457, 459 (Fla. 
Ist D.C.A. 1976)). 

Miller v. Allstate Ins. Co., 573 So. 2d 
24, 31 (Fla. 3d D.C.A. 1990). 

*! The Florida Bar v. Fitzgerald, 491 
So. 2d 548 (Fla. 1986). 


James Keim concentrates in the 
area of legal malpractice with the firm 
of Morris, Widman & Keim, P.A. He 
received his J.D. from Stetson College 
of Law and his B.A. from The College of 
Wooster in Wooster, OH. He handles legal 
malpractice cases throughout Florida 
and is admitted to practice law in both 
Florida and Ohio. 
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Would You be Prepared 
in the Event of a Disaster? 


il get around to it...some- 
day! As we all watched in total disbe- 
lief the horrific collapse of the World 
Trade Center in New York, how many 
of us thought, again, that we really do 
need to prepare our firm’s disaster 
preparedness and recovery plan. 
Yet even today, over a decade after 
the devastation of Hurricane Andrew, 
many law firms in Florida do not have a 
disaster plan. Unfortunately, even the 
most comprehensive of plans won't 
help when no one survives to carry 
on. Many of the law firms in the World 
Trade Center had branch offices else- 
where or, most fortunately, someone 
survived. In those cases, a disaster 
recovery plan will be of immense as- 
sistance in getting reorganized and 
back in business. 

No disaster recovery plan however, 
takes away the pain, angst, and losses. 
They just make it alittle easier to recover. 
I’m occasionally asked if LOMAS can 
provide a sample disaster prepared- 
ness plan. As with many things in 
life, the answer is both yes and no. 
On the LOMAS portion of the Florida 
Bar's Web site, www.Floridabar.org, 
you will find an outline detailing the 
many considerations and issues that 
form the backbone of any disaster 
preparedness or emergency response 
plan. The detailed planning and imple- 
mentation can only be accomplished 
by input and direction from the firm’s 
leadership — not blindly copied from 
another's planning guide. Many deci- 
sions need to be made beforehand and 
that’s a task best accomplished with 


by J. R. Phelps 


guidance from the firm’s leadership. 
Any disaster recovery plan should, at a 
minimum, address the following issues: 
*« Employee home, personal, and 
cell phone numbers, along with home 
addresses and e-mail addresses will 
be needed. Establish a telephone tree 
in order to facilitate staff contact if a 
disaster occurs. One or two individuals 
with cell phones should agree to allow 
individuals to call them in case there is 
limited telephone service. Lawyers who 
regularly use a PalmPilot, Blackberry, 
or similar personal digital assistance 
can easily update emergency staff 
information as well as client and case 
information for use in an emergency. 
* Information about a building emer- 
gency, security following an emergen- 
cy, and building access is much easier 
if the key contact information is at hand 
when needed. The fire department 
emergency coordinator in most cases 
will be working directly with the build- 
ing management rather than individual 
tenants during an emergency situa- 
tion. Having key building management 
personnel work and home telephone 
numbers available could be crucial in 
learning about building access or addi- 
tional security precautions so that staff 
can be advised in a timely manner. 
¢ Insurance policy information, 
including policy numbers, coverage, 
and contact information following a 
disaster can be crucial in trying to get 
the firm operating again as quickly as 
possible. 
Property insurance does not cover 
damage from flood waters, whether 


from rivers, bays, offshore water, or 
other bodies of water. The National 
Flood Insurance Program provides 
most of the flood insurance nation- 
wide. 

Type of construction, size of struc- 
ture, proximity to water, and location 
determine the cost of windstorm in- 
surance. If coverage is not available 
from your private carrier, policies are 
provided through Citizens Property 
Insurance Corporation. Citizens offers 
wind-only policies in areas that qualify, 
primarily coastal areas in southeast 
and west central Florida. 

Business interruption insurance 
compensates for income lost during 
the restoration period or the time nec- 
essary to repair the physical damage 
to the covered property. 

Extended business interruption 
insurance provides coverage for the in- 
come lost after the property is repaired 
but before a pre-loss level of income 
is reached. Extra expense insurance 
reimburses for money spent, over and 
above normal operating expenses dur- 
ing any restoration period. 

You should assign one person to 
coordinate with the firm’s insurance 
carrier, take photographs of damage, 
and maintain detailed records of de- 
stroyed property (including files) that 
is thrown away. Also, you should keep 
receipts for repairs and replacement 
items. 

* The firm’s master docket and 
firmwide calendar will be crucial to 
the continuation of client representa- 
tion and quick recovery following a 


No. 1 Anemergency response plan is a recovery plan. 
False. An emergency response plan cannot, and will 
not, recover your business. A full and complete disaster 


recovery plan is needed. 
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Fallacies 


is all yours. 


No. 2. Outside assistance will recover your business. 
Wrong. Once the pumps stop, the Red Cross serves you 
food, and you hold your insurance check, the recovery 
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disaster. Recreating a firm's calendar 
following a disaster could be an impos- 
sible task. Emergency preparedness 
plans should always include a means 
to restore such vital information. 
Fortunately, technology today offers 
a number of alternatives such as: 
computer backups, personal digital 
assistants, and off-site data storage. 
Fortunately, software and the Internet 
have now advanced technology to 
the point that working from home is a 
viable option. 

The first 24 hours following a 
disaster are critical in preventing 
irreparable damage. Corrosion and 
mildew damage begin immediately 
following a fire or flood. Electrical and 
electronic equipment, while outwardly 
looking okay, after the delay of six 
or seven days, may well be beyond 
economic repair due to internal corro- 
sion. Paper records and files, if wet, 


will already be in a state of decay 
from mold, fungal or bacterial growth 
after such a lengthy delay. Salvage 
of wet paper will now be much more 
difficult — if at all possible. The best 
hope for document recovery, ac- 
cording to experts in the document 
restoration business, is to quickly 
freeze all affected documents until 
professional help becomes available 
to begin the restoration process. 
When it comes to disaster, reaction 
after the fact is never an adequate 
substitute for planning beforehand. 

| am constantly amazed at the 
number of firms lacking even the most 
elementary form of disaster preven- 
tion — backing up critical information 
on their computer system daily and 
taking the backup off-site every night. 
Foresight and planning can make the 
difference between your practice sur- 
viving a disaster, or not. O 


Legacy 


Resources 
Disaster Recovery Planning — 
www.drplanning.org 
Federal Emergency Management 
Agency — www.fema.gov/nfip 
Red Cross — www.redcross.org 
Institute for Business and Home 
Safety — www.ibhs.org 
Also 
The U.S. Small Business Administra- 
tion backs loans of up to $1.5 million 
for businesses in a declared disaster 
area that have suffered physical dam- 
age. Funds can be used for repair or 
replacement of real property, equip- 
ment, fixtures, and inventory. 


J. R. Phelps is direc- 
tor of The Florida Bar’s Law Office 
Management Assistance Service. 

This article and others regarding law 
office disaster preparedness are available 
at Floridabar.org. 


Hurricane Katrina 
Takes Toll on 
Mississippi Attorneys 


by Gail Gettis 


It had been 36 years and 10 days and 
some Mississippians had actually forgotten the extent 
of the destruction Camille had caused, while others 
remembered it vividly. No one, however, will likely 
forget the effects of Hurricane Katrina. 

Mississippi's legal community was certainly not im- 
mune to the aftermath of Katrina. With close to 900 
of its more than 6,600 active attorneys practicing and 
living on the coast, the storm had a major impact on 
not only those attorneys but also the many Gulf Coast 
residents who relied on their services. In the wake of 
Katrina, the legal needs of the community would be 
even greater. A question arose as to whether the legal 


profession would be equipped to handle them. 

“The reality is that the legacy of Katrina is taking a 
huge human toll on lawyers whose clients are truly in 
desperate need of help, while lawyers struggle to deal 
with the identical problems, along with their neighbors 
and family,” said Biloxi attorney Patti Golden. Golden’s 
office suffered severe wind and rain damage. 


Golden’s home was reduced to rubble. 
She and her husband Jay, also an attorney, raised their 
family in a 70-year-old brick house on the beach. After 
Katrina, nothing was left of the house itself and they 
found few personal belongings in the rubble. Their 
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disaster. Recreating a firm's calendar 
following a disaster could be an impos- 
sible task. Emergency preparedness 
plans should always include a means 
to restore such vital information. 
Fortunately, technology today offers 
a number of alternatives such as: 
computer backups, personal digital 
assistants, and off-site data storage. 
Fortunately, software and the Internet 
have now advanced technology to 
the point that working from home is a 
viable option. 

The first 24 hours following a 
disaster are critical in preventing 
irreparable damage. Corrosion and 
mildew damage begin immediately 
following a fire or flood. Electrical and 
electronic equipment, while outwardly 
looking okay, after the delay of six 
or seven days, may well be beyond 
economic repair due to internal corro- 
sion. Paper records and files, if wet, 


will already be in a state of decay 
from mold, fungal or bacterial growth 
after such a lengthy delay. Salvage 
of wet paper will now be much more 
difficult — if at all possible. The best 
hope for document recovery, ac- 
cording to experts in the document 
restoration business, is to quickly 
freeze all affected documents until 
professional help becomes available 
to begin the restoration process. 
When it comes to disaster, reaction 
after the fact is never an adequate 
substitute for planning beforehand. 

| am constantly amazed at the 
number of firms lacking even the most 
elementary form of disaster preven- 
tion — backing up critical information 
on their computer system daily and 
taking the backup off-site every night. 
Foresight and planning can make the 
difference between your practice sur- 
viving a disaster, or not. 


Legacy 


Resources 
Disaster Recovery Planning — 
www.drplanning.org 
Federal Emergency Management 
Agency — www.fema.gov/nfip 
Red Cross — www.redcross.org 
Institute for Business and Home 
Safety — www.ibhs.org 
Also 
The U.S. Small Business Administra- 
tion backs loans of up to $1.5 million 
for businesses in a declared disaster 
area that have suffered physical dam- 
age. Funds can be used for repair or 
replacement of real property, equip- 
ment, fixtures, and inventory. 


J. R. Phelps is direc- 
tor of The Florida Bar’s Law Office 
Management Assistance Service. 

This article and others regarding law 
office disaster preparedness are available 
at Floridabarorg. 


Hurricane Katrina 
Takes Toll on 
Mississippi Attorneys 


It had been 36 years and 10 days and 


by Gail Gettis 


profession would be equipped to handle them. 


some Mississippians had actually forgotten the extent 
of the destruction Camille had caused, while others 
remembered it vividly. No one, however, will likely 
forget the effects of Hurricane Katrina. 

Mississippi's legal community was certainly not im- 
mune to the aftermath of Katrina. With close to 900 
of its more than 6,600 active attorneys practicing and 
living on the coast, the storm had a major impact on 
not only those attorneys but also the many Gulf Coast 
residents who relied on their services. In the wake of 
Katrina, the legal needs of the community would be 
even greater. A question arose as to whether the legal 


“The reality is that the legacy of Katrina is taking a 
huge human toll on lawyers whose clients are truly in 
desperate need of help, while lawyers struggle to deal 
with the identical problems, along with their neighbors 
and family,” said Biloxi attorney Patti Golden. Golden’s 
office suffered severe wind and rain damage. 


Golden’s home was reduced to rubble. 
She and her husband Jay, also an attorney, raised their 
family in a 70-year-old brick house on the beach. After 
Katrina, nothing was left of the house itself and they 
found few personal belongings in the rubble. Their 
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daughter’s wedding was scheduled for the next week 
and the reception was to be held at their house. How- 
ever, the storm not only destroyed the house but also 
the church, the caterer’s business, the wedding dress 
and bridesmaid’s dresses, and all of the gifts. 

Golden understands that she did not suffer alone. 
Most coast lawyers suffered in some way, and continue 
to suffer a loss of income. Even if lawyers could continue 
with or take on client cases, every single aspect of prac- 
ticing has been made more difficult. Water destroyed 
files and mail could not be delivered for weeks following 
Katrina. Many lawyers who work in bankruptcy court 
and federal court now must drive to Hattiesburg to try 
their cases. “We have learned patience if nothing else. 
Everything, without exception, moves at a half pace,” 
said Golden. 

For Gulfport attorney Michael B. Holleman, the 
Katrina experience brought to mind an anonymous 
quote he discovered years ago: “Life here has been so 
strange that it will probably take years to figure out 
just what did happened.” Holleman feels there is no 
way for those who experienced Katrina to truly know 
yet what they have experienced. 


“The mind cannot grasp what has hap- 
pened, not completely. Every day we witness the sights, 
sounds, despair, and, yes, the hope, left in the wake of 
this incredible storm. Oddly, our response is often to 
find something in the experience to laugh about,” said 
Holleman. Located in a 500-year flood plain, Katrina 
gutted Holleman’s home of five months. The storm 
scattered nearly every possession over an area of a 
half-mile or more around what had been his newly 
settled-in home. His law office in downtown Gulfport 
is still not fully operational today. 

“Only recently have I been able to set up a desk and 
chair and hook up a phone line in a small space of the 


34 THE FLORIDA BAR JOURNAL/MAY 2006 


Attorneys Patti and Jay Golden’s 
Biloxi, Mississippi, home prior to 
Hurricane Katrina,is shown at left, 
and what remains of the Golden 
home after Katrina, is below. “The 
reality is that the legacy of Katrina 
is taking a huge human toll on law- 
yers whose clients are truly in des- 
perate need of help, while lawyers 
struggle to deal with the identical 
problems,” said Patti Golden. 


gutted, unheated rooms, with plywood for windows,” 
Holleman said. “Each day I drive from temporary living 
quarters, my fourth since the storm, five miles down 
the beach to my office, and back again. Some days I do 
not even look up at the destruction, as if I cannot bear 
to feel or even see it.” 

Holleman expects that each person handled the storm 
in a different way. In his case, he used the opportuni- 
ties that arose to volunteer as a means of escaping the 
horror of it all. He focused his efforts on helping other 
lawyers. After about six to eight weeks he shifted focus 
to rekindling his practice and salvaging his own home 
and possessions. It was then that his personal experi- 
ences earned a place in the “miracle” department. 

Weeks after he had ceased looking for “stuff,” he 
passed through his neighborhood and found his dining 
table hanging on a 10-foot fence. As he was climbing 
over the fence, he spotted the plant from his mother’s 
funeral that he had kept and nurtured. It appears to 
have floated upright and rested about 15 feet high in 
a stand of bamboo. Coming back across the fence, he 
picked up a five-gallon bucket that was lying upside 
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There is little that re- 
mains of the law office 
of Boyce Holleman, 
P.A. “The mind can- 
not grasp what has 
happened, not com- 
pletely. . . . Oddly, our 
response is often to 
find something in the 
experience to laugh 
about,” said Michael 
Holleman, Gulfport 
attorney. 


down to use for carrying debris. Once he turned the 
bucket over, he found an unframed 8 x 10 color photo- 
graph of his father, Boyce Holleman, which had been 
inscribed with a special note: “To one of those who has 
made my life worth living, my son, Michael.” 


Many lawyers feel fortunate in spite of it all. 
For Gulfport attorney Derek R. Cusick to see his office, 
which is an old home converted for business, still stand- 
ing was a shock. Because it sat atop a hill, the storm 
surge did not reach it. “At first glance I was happy to 
see that the building had survived so well. Upon closer 
look inside the building, I began to realize that it had 
received a heavy amount of rainwater and would take 
a great effort to repair,” said Cusick. 

The wind blew all of the windows out and looters 
kicked in the front door shortly after the storm. A 
Small Business Administration inspector questioned 
whether the building would need to be demolished 
and completely rebuilt due to the extensive damage, 
which was not consistent with the less severe damage 
that the insurance adjuster reported. “It was especially 
hard because I had spent the past two years renovating 
the building: installing crown molding, repairing the 
beautiful hardwood floors, painting, etc. I knew I had to 
do all the renovations again,” Cusick said. “Again, I was 
more fortunate than most. My home in Orange Grove 
received very little damage. My office can be repaired. 
I did have the proper insurance in place.” 

Even with all of the devastation to property and 
lives, many affected lawyers maintain a high level of 
optimism and even humor. Cusick jokes that he had 
a “boutique” practice with only one employee to man- 


Photo by Michael Holleman 


age the office. Most of his clients ran small businesses 
like himself. He has relocated his practice to his home 
and has about 30 percent of his previous workload. “I 
am not sure when the work will return to pre-Katrina 
levels. The good news is that my overhead is greatly 
reduced,” he said. 

Many attorneys can tell of their personal tragedy and 
hardships since Katrina hit. In speaking with them, 
however, one realizes that there is an underlying theme: 
“There are so many who have lost so much more than 
I. I feel guilty even speaking of my problems.” In spite 
of their personal hardships, many attorneys who were 
affected by Katrina appear to be more concerned about 
the well being of others. 


“The deepest impression that I have about 
the Katrina experience, and I tend to think this was 
Mississippi's experience, is the amount of love this 
storm engendered,” said Holleman. He knows firsthand 
about much of what has been done to help get the legal 
community to a reasonably functional level. 

The fact remains that much still has to be done to 
completely rebuild lives, law practices, and the courts. 
However, one cannot say that Mississippi lawyers lack 
the faith, hope, or determination needed to emerge 
victorious from the most far-reaching disaster of the 
Mississippi legal community’s history. I 


Gail Gettis is public relations coordinator for The Missis- 
sippi Bar Association in Jackson. 

This article is reprinted by permission of The Mississippi 
Lawyer, from its Winter 2005-2006 issue. 
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INTERNATIONAL LAW 


by Edward M. Mullins and Douglas J. Giuliano 


Contractual Waiver of Personal 
Jurisdiction Under F.S. §685.102: 
The Long-arm Statute’s Little-known Cousin 


o most practitioners in 

Florida, §48.193, more 

commonly known as the 

“long-arm statute,” is sec- 
ond nature. After all, conventional 
wisdom says that §48.193 is the 
only way for out-of-state persons 
and corporations to be subject to per- 
sonal jurisdiction in Florida. Or is it? 
Another Florida statute, §685.102, 
confers upon Florida courts jurisdic- 
tion over persons who contractually 
submit to such jurisdiction in certain 
types of transactions. One would 
think that with its potential useful- 
ness for Florida residents who enter 
into contractual relationships with 
out-of-state persons or corporations, 
§685.102 would be used often. Yet, 
the statute remains surprisingly 
untested, with not a single reported 
decision applying or even mention- 
ing it. This article sheds some light 
on §685.102, the little-known cousin 
of the much more familiar long-arm 
statute. 

Section 685.102, which was first 
enacted in 1989, states in its en- 
tirety: 

685.102. Jurisdiction 

(1) Notwithstanding any law that 
limits the right of a person to maintain 
an action or proceeding, any person may, 
to the extent permitted under the United 
States Constitution, maintain in this 
state an action or proceeding against 
any person or other entity residing or 
located outside this state, if the action or 
proceeding arises out of or relates to any 
contract, agreement, or undertaking for 
which a choice of the law of this state, in 
whole or in part, has been made pursu- 
ant to s. 685.101 and which contains a 
provision by which such person or other 
entity residing or located outside this 
state agrees to submit to the jurisdiction 


of the courts of this state. 
(2) This section does not affect the 
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jurisdiction of the courts of this state 
over any action or proceeding aris- 
ing out of or relating to any other 
contract, agreement, or undertaking. 

(3) This section applies to: 

(a) Contracts entered into on or after 
June 27, 1989; and 

(b) Contracts entered into prior to 
June 27, 1989, if an action or proceeding 
relating to such contract is commenced 
on or after June 27, 1989. 


Section 685.101, in turn, provides 
in relevant part: 
685.101. Choice of Law 

(1) The parties to any contract, agree- 

ment, or undertaking, contingent or oth- 
erwise, in consideration of or relating to 
any obligation arising out of a transaction 
involving in the aggregate not less than 
$250,000, the equivalent thereof in any 
foreign currency, or services or tangible or 
intangible property, or both, of equivalent 
value, including a transaction otherwise 
covered by s. 671.105(1), may, to the ex- 
tent permitted under the United States 
Constitution, agree that the law of this 
state will govern such contract, agree- 
ment, or undertaking, the effect thereof 
and their rights and duties thereunder, 
in whole or in part, whether or not such 
contract, agreement, or undertaking 
bears any relation to this state. 


Section 685.102(a), then, when 
read in conjunction with §685.101(1), 
indicates that a person may bring an 
action in a Florida court against an- 
other person, regardless of whether 
the second person resides outside of 
Florida, provided that 1) the action 
“arises out of or relates to” any con- 
tract, agreement, or undertaking;! 2) 
the contract contains a choice-of-law 
provision specifying that Florida law 
will apply; 3) the second person has 
agreed to submit to the jurisdiction 
of Florida courts in that same con- 
tract; and 4) the contract falls within 
the scope of §685.101. 

In order for the contract to fall 


within §685.101, subsection (1) 
specifies that the contract must “in- 
volve consideration” or “relate to an 
obligation” worth $250,000 or more. 
Assuming this threshold is met, 
§685.101(1) allows parties “to the 
extent permitted under the United 
States Constitution” to specify that 
Florida law will govern the contract, 
regardless of whether the contract 
bears any relation to Florida.” 

This is qualified by §685.101(2), 

however, which excludes several 
types of transactions from applica- 
tion of the rule in subsection (1). 
Of these exceptions, the one that 
is of most general relevance is 
§685.101(2)(a),? which provides: 
(2) This section does not apply to any 
contract, agreement, or undertaking: (a) 
Regarding any transaction which does 
not bear a substantial or reasonable rela- 
tion to this state in which every party is 
either or a combination of:.1. A resident 
and citizen of the United States, but not 
of this state; or 2. Incorporated or orga- 
nized under the laws of another state and 
does not maintain a place of business in 
this state. 

Under this provision, §685.101, 
and by extension §685.102, do not ap- 
ply if the contract 1) does not bear a 
substantial or reasonable relation to 
Florida, and 2) neither party is either 
a resident or citizen of Florida (if a 
natural person), or is incorporated 
or organized under the laws of a 
state other than Florida and does 
not maintain a place of business in 
Florida (if a business). Put another 
way, §685.101 only applies if either 
1) the contract bears a substantial 
or reasonable relation to Florida, 
or 2) at least one of the parties is 
either a resident or citizen of Florida 
(if a person), or is incorporated or 
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organized under the laws of Florida 
or maintains a place of business in 
Florida (if a business). 

Provided the conditions of §685.102 
are satisfied, the question of whether 
Florida courts would have personal 
jurisdiction over the parties solely by 
virtue of §685.102(1) remains. Curi- 
ously, there are no published deci- 
sions, state or federal, even mention- 
ing §685.102, let alone interpreting 
it. That being said, a plain reading 
of §685.102(1) strongly indicates 
that the Florida Legislature indeed 
intended for §685.102(1) to grant 
Florida courts personal jurisdiction 
over parties under the circumstances 
specified in §685.101(1), and this 
without regard to Florida’s long-arm 


statute in §48.193. This conclusion 
is supported by settled maxims of 
statutory construction, the statute’s 
legislative history, and unpublished 
opinions giving precisely this inter- 
pretation to the statute. 

Although neither §685.102 nor 
§685.101 is a model of clarity, the 
plain language of the statutes none- 
theless leaves little doubt that 
the legislature intended them to 
vest Florida courts with personal 
jurisdiction over parties under the 
conditions specified. To construe 
this language in any manner other 
than what it really says, that persons 
under certain circumstances can 
contractually submit to personal 
jurisdiction in Florida for an action 


related to the contract, would violate 
“(t]he fundamental rule of construc- 
tion [that] in determining legislative 
intent [courts must] first give effect 
to the plain and ordinary meaning 
of the language used by the Legisla- 
ture.” 

This conclusion may also be 
gleaned from the statute’s title it- 
self, “Jurisdiction.” As noted by the 
Florida Supreme Court, “[rleference 
to the title of the legislative act is 
also appropriate in determining 
legislative intent.”> Likewise, it is 
well-established that “the legislature 
is presumed to know the existing law 
when it enacts a statute.”® Thus, it 
must be presumed that the Florida 
Legislature knew of §48.193, Flori- 
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da’s long-arm statute, and of Florida 
law regarding personal jurisdiction 
generally, and that although it un- 
derstood what it was doing and the 
ramifications of its conduct, it none- 
theless chose to enact §685.102(1). 
Because the purpose of §685.102(1) 
can be understood well enough from 
its language, there should be no 
need to resort to legislative history.’ 
Nonetheless, the legislative his- 
tory supports the plain meaning of 
§685.102(1). For instance, the Senate 
Staff Analysis and Economic Impact 
Statement of Bill 109, which was to 
modify §671.105 (§685.102 today), 
described the proposed Bill 109 and 
its likely effects: 
SB 109 relates to contracts involving the 
equivalent of $250,000, excepting those 
for employment, personal purposes, in- 
volving certain sections of the U.C.C., or 
which relate to deposits in or extensions 
of credit by financial institutions located 
in Florida. In addition, the bill excludes 
contracts in which the concerned par- 
ties do not have enough presence in the 
state (minimum contacts) as to allow the 


state to adjudicate a future contractual 
dispute. 
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Taking into consideration the above 
mentioned exceptions, the bill permits 
parties to any such contract to agree that 
the laws of Florida will govern the con- 
tract. If parties have chosen Florida law, 
they may additionally agree to submit to 
the jurisdiction of Florida courts, which 
will enforce such a choice of forum to the 
limits permitted by the U.S. Constitution. 
The application of the bill is limited to 
contracts “arising out of a transaction 
involving” at least $250,000. (Emphasis 
added.) 


This legislative history, which 
basically tracks the language of 
§685.102(1), confirms the purpose 
of the statute. Most notable is the 
phrase, “[I]f parties have chosen 
Florida law, they may additionally 
agree to submit to the jurisdiction 
of Florida courts, which will enforce 
such a choice of forum to the limits 
permitted by the U.S. Constitution.” 
This cannot mean anything other 
than permitting Florida courts 
to enforce a person’s contractual 
submission to personal jurisdiction 
in the state. And, the reference to 
“minimum contacts” also indicates 
that the statute involves personal 
jurisdiction issues. 

Perhaps even more telling than 
the language of §685.102(1) or 
its legislative history is the fact 
that the few courts that have 
applied the statute have agreed 
that §685.102(1) grants Florida 
courts personal jurisdiction over 
out-of-state persons in actions re- 
lated to contracts that fall within 
§685.101(1). 

One of these opinions is an order 
from Judge Harvey Schlensinger 
of the Middle District of Florida 
in the case of Stellar Group, Inc. 
v. Mid-Ohio Mechanical, Inc., No. 
3:03-cv-1057 (Jan. 27, 2004). At is- 
sue before Judge Schlensinger was 
whether Mid-Ohio Mechanical was 
subject to personal jurisdiction in 
Florida. Stellar Group argued that 
it was, pursuant to §§685.102 and 
685.101. 

Judge Schlensinger initially 
found that the parties’ contract fell 
within §685.101, “[a]s it is undis- 
puted that the [contracts] involved 
more than the required minimum 
dollar amount [$250,000] and none 
of the exceptions to the statute 
apply.” Then, “{hjaving found the 


choice-of-law provision valid under 
Section 685.101, the court further 
finds that, pursuant to Section 
685.102, the forum selection clause 
is valid and enforceable.” 

Judge Schlensinger then rejected 
Mid-Ohio’s argument that the 
requirements of Florida’s long- 
arm statute, §48.193, applied to 
§685.102. After noting that those 
requirements “are more strin- 
gent than those of the Constitu- 
tion’s Due Process Clause,” Judge 
Schlensinger found that applying 
such requirements to §685.102 
would be improper because “Sec- 
tion 685.102 substitutes the con- 
stitutional limitations for the more 
restrictive limitations imposed 
by Florida’s long-arm statute.” 
Focusing on the plain language of 
§685.102(1), he instead concluded 
that “the proper inquiry is whether 
Defendant has sufficient minimum 
contacts with the State of Florida to 
satisfy the due process clause of the 
United States Constitution.” Judge 
Schlensinger ultimately held that 
Mid-Ohio was subject to personal 
jurisdiction under §685.102. 

Another case applying and inter- 
preting §685.102 is Stellar Group, 
Inc., v. IHP Industrial, Inc., No. 
16-2003-CA-003393 (Sept. 3, 2003), 
this time by the Fourth Judicial 
Circuit Court of Duval County. 
In reaching a similar conclusion 
to that of Judge Schlensinger, the 
court started its analysis by noting, 
“The standards for determining 
this Court’s personal jurisdic- 
tion over IHP in this matter are 
set forth in Sections 685.101 and 
685.102, Florida Statutes.” Then, 
after determining that the parties’ 
contract fell within §685.101, the 
court found that “IHP has contrac- 
tually agreed to submit to the juris- 
diction of the courts of this state.... 
As a consequence, as set forth in 
Section 685.102 ... Stellar may 
maintain in this state this action 
against IHP....” The court further 
stated that “[iJn adopting Sections 
685.101 and 685.102, the legisla- 
ture has clearly substituted the 
‘extensive jurisdiction available... 
under the federal constitution’ for 
the more restrictive jurisdictional 
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limitations prescribed by Florida’s 
long-arm statute (Section 48.193).” 
Then, after applying a similar 
analysis to Judge Schlensinger’s, 
the court found that the due pro- 
cess clause would not be offended 
by allowing Mid-Ohio to be sued in 
Florida. 

Both of these opinions correctly 
found that §685.102, based on its 
plain language, served as a grant 
of personal jurisdiction in Florida 
courts in actions falling within 
§685.101 which is wholly inde- 
pendent of §48.193, the long-arm 
statute. They also found that apply- 
ing the standards used in §48.193 
analyses to actions brought under 
§685.102 would be improper. 

What’s more, the Florida Su- 
preme Court case of McRae v. 
J.D./M.D., Inc.,511 So. 2d 540 (Fla. 
1987), which held that “a con- 
tractual choice of forum clause 
designating Florida as the forum 
cannot serve as the sole basis for 
asserting in personam jurisdiction 
over an objecting, non-resident 
defendant,” does not at all change 
the conclusion that §685.102 grants 
Florida courts personal jurisdiction 
over certain defendants under par- 
ticular circumstances. The reason 
for this is that the McRae decision 
preceded §685.102 by two years. As 
a result, the court’s entire analysis 
centered on §48.193 and, therefore, 
is of no import to an assertion of 
jurisdiction pursuant to §685.102. 
This is evident from the language of 
the opinion itself. For instance, the 
court noted that “(t]he legislature 
has set forth in our long arm statute 
the policy of this state concerning 
. when Florida courts can exercise 
in personam jurisdiction over non- 
resident defendants. Conspicuously 
absent from the long arm statute 
is any provision for submission to 
in personam jurisdiction merely by 
contractual agreement.”(Emphasis 
added.) 

Recognizing this, the court in 
Stellar Group, Inc. v. IHP Indus- 
trial, Inc., concluded that it would 
be improper to apply McRae to 
§685.102: “The jurisdictional re- 
strictions of McRae are thus inap- 
plicable to such contracts [that] fall 


within the specific terms of Sec- 
tions 685.101 and 685.102.” And in 
light of “Florida’s well-settled rule 
of statutory construction that the 
legislature is presumed to know the 
existing law where a statute is en- 
acted, including judicial decisions 
on the subject concerning which it 
subsequently enacts a statute,”® it 
can be presumed that the legisla- 
ture was aware of the McRae deci- 
sion when it enacted §685.102. 

The Second District Court of 
Appeal opinion of Maschino v. Val- 
Pak Direct Marketing Systems, 
Inc., 902 So. 2d 196 (Fla. 2d DCA 
2005), likewise has no bearing on 
§685.102. There, the court held that 
“fiJn Florida, the mere execution of 
a forum selection clause is insuf- 
ficient to confer long-arm jurisdic- 
tion over out-of-state defendants.” 
As with McRae, however, the court’s 
analysis was based on §48.193, 
which is irrelevant to §685.102. 
Indeed, for this point the court cited 
to the McRae opinion, which again 
preceded §685.102 by two years. 

Finally, it should be noted that 
§§685.102 and 685.101 are very 
similar to §§5-1401 and 5-1402 
of New York General Obligations 
Law, which in stark contrast to 
their Florida counterparts, have 
been applied (and upheld) numer- 
ous times by New York state and 
federal courts.°® 


Conclusion 

Based on the plain language of 
§685.102, as well as settled maxims 
of statutory construction, legisla- 
tive history, and the few unpub- 
lished opinions applying the stat- 
ute, it seems clear that §685.102 
does what it purports to do; that is, 
it grants Florida courts personal ju- 
risdiction over out-of-state parties 
in contract actions that fall within 
§685.101. Yet, §685.102 is seem- 
ingly unknown when compared to 
§48.193, Florida’s long-arm statute, 
despite its being in existence for 
almost 20 years. When (or even if) 
this might change remains to be 
seen, but in the meantime, Florida 
practitioners who are drafting 
contracts with out-of-state persons 
or corporations worth at least 


$250,000 should be mindful of 
§685.102. O 


' For the sake of brevity, the terms “con- 
tract, agreement, or undertaking” will be 
referred to collectively as “contract.” 

? Because §685.101 only allows courts 
to exercise jurisdiction “to the extent 
permitted under the United States 
Constitution,” there should be no issue 
with regard to the constitutionality of 
the statute. 

° The others are contracts for labor or em- 
ployment (subsection (b)), most contracts 
related to “personal, family, or household 
purposes” (subsection (c)), various contracts 
governed by other specific rules under 
§671.105(2) (subsection (d)), and certain 
contracts “relating to extensions of credit 
by a deposit or lending institution” located 
in Florida (subsection (e)). 

* State v. Sousa, 903 So. 2d 923, 928 (Fla. 
2005). 

> Carlile v. Game and Fresh Water Fish 
Comm’n, 354 So. 2d 362, 365 (Fla. 1977); 
see also State v. Webb, 398 So. 2d 820, 
825 (Fla. 1981) (“The title is more than 
an index to what the section is about or 
has reference to; it is a direct statement 
by the legislature of its intent.”). 

Schwartz v. Geico General Ins. Co., 712 
So. 2d 773, 775 (Fla. 4th D.C.A. 1998) 
(internal quotations omitted); see also 
Allis-Chalmers Credit Corp. v. Dep’t of 
Revenue, 456 So. 2d 899, 901 (Fla. 1st 
D.C.A. 1984) (“[T]he legislature must 
be assumed to know the meaning of the 
words and to have expressed its intent 
by the use of the words found in the 
statute.”). 

? See, e.g., Taylor Woodrow Constr. 
Corp. v. Burke Co., 606 So. 2d 1154, 
1155 (Fla.1992) (“The court should look 
to legislative history only if the court 
determines that a statute’s language is 
ambiguous.”); Knowles v. Beverly Enter- 
prises-Florida, Inc., 898 So. 2d 1, 12 (Fla. 
2004) (“[N]ot only do we not need to resort 
to legislative history ... to understand 
this plain meaning; we cannot do so.”) 
(emphasis in original). 

8 Wood v. Fraser, 677 So. 2d 15 (Fla. 2d 
D.C.A. 1996) (internal quotations omit- 
ted; emphasis added). 

® See,e.g., Fleet Nat'l Bank, N.A. v. Liag 
Argentina, S.A., 2004 WL 2113283 (NLY. 
Sup. Sep. 21, 2004); Cambridge Nutri- 
tion A.G. v. Fotheringham, 840 F. Supp. 
299, 302 (S.D.N.Y. 1994) (both upholding 
personal jurisdiction under §5-1402(1), 
New York’s counterpart to Fia. Srar. 


§685.102(1)). 
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tigarraga Davis in Miami. Mr. Mullins 
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ternational Law Section, John H. Rooney, 
Jr., chair. 
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APPELLATE PRACTICE 


by Dorothy F. Easley 


Judicial Notice on Appeal: Why All the Fuss? 


ne of the most fundamen- 

tal principles of appel- 

late law is “preservation 

below.” The basic rule is 
evidence cannot be presented for 
the first time on appeal. After all, 
appellate courts are not fact-finding 
tribunals. They evaluate and correct 
harmful errors lower courts made 
after the litigant’s counsel lodged a 
contemporaneous and specific objec- 
tion and argument. Instances of re- 
versal for fundamental, unpreserved 
error today are rare. 

So, it’s no wonder that the far- 
from-predictable rules of judicial 
notice on appeal leave practitioners 
uncertain about what they can pres- 
ent, if anything, for the first time on 
appeal. Some of those reading this 
article, for example, may not even be 
aware that judicial notice on appeal 
is even possible, let alone appropriate, 
provided the rules for doing so have 
been followed. This article discusses 
the reasons behind judicial notice, 
and how those reasons have played 
out in the more complicated setting 
of the appellate forum, where records 
are supposed to be “frozen in time.” 


The Origins of Judicial Notice 

Though judicial notice is a concept 
much older than the illustration 
about to follow, one of the most fa- 
mous tales of the inextricable value 
of judicial notice concerns Abraham 
Lincoln, one of our nation’s great 
trial lawyers. The story has numer- 
ous variations (and criticisms). But 
the following is most appropriate for 
this discussion. 


Lincoln defended a man named 
William “Duff” Armstrong, who 
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had been charged with murder.’ 
Armstrong’s co-defendant, Jim Nor- 
ris, had already been convicted of 
murder, and Armstrong was to be 
tried next.” The testimony at Norris’ 
trial was that, on the evening of Au- 
gust 29, 1857, Armstrong and Norris 
argued with a man named Metzker, 
who was later found dead. Charles 
Allen was the state’s key eyewit- 
ness.* Allen claimed he saw Norris 
and then Armstrong strike Metzker 
in the head.‘ The prosecution used 
Allen’s eyewitness testimony to 
convict Norris.° 

During Armstrong’s trial, Allen 
again presented testimony similar 
to his testimony in the Norris trial.® 
Lincoln cross-examined Allen in 
great detail, directing much of his 
examination to Allen’s claim that he 
had seen the whole attack on Metzk- 
er in bright moonlight on the evening 
of August 29, 1857, from a distance 
of some 150 feet.’ At the end of the 
cross-examination, Lincoln produced 
an 1857 edition of an almanac that 
contained information that the moon 
would not have been shining brightly 
on August 29, 1857.° Based on that 
information, Lincoln argued Allen 
could not have clearly seen the at- 
tack from 150 feet away.’ Many have 
since posited that Lincoln’s produc- 
tion of the almanac — and the lower 
court’s judicial notice of it — broke 
the prosecution’s case and won the 
acquittal of Lincoln’s client.'° 

But did the court properly allow 
the almanac? Without question, the 
issue of whether the moon shone 
brightly that evening was relevant 
and vital to the prosecution, be- 
cause Allen testified he could see 


the attackers at night some 150 feet 
away. But whether the moon shone 
brightly that evening was also a 
basic, indisputable fact, which is 
precisely why a trial court correctly 
allowed it. The question in this ar- 
ticle is whether it would have been 
allowed under Florida’s appellate 
judicial notice standards today? 


Judicial Notice in Florida 

The answer is a resounding “yes, 
maybe.” The debate over judicial 
notice is not easily resolved. There 
is a strong policy in appellate prac- 
tice that parties are prohibited from 
raising issues or arguments or pre- 
senting evidence or documents for 
the first time on appeal. Yet, there 
is an equally strong policy that ap- 
pellate courts not render decisions 
contrary to facts and law undisputed 
and incontrovertible. As a result, 
in the interests of justice, Florida 
appellate courts will, as a matter 
of actual practice, judicially notice 
matters for the first time on appeal, 
usually without even referencing the 
evidence code. 

Meaning, before the adoption of 
Florida’s evidence code,'! appellate 
courts often took judicial notice of 
many different kinds of facts. The 
Supreme Court of Florida judicially 
noticed the unstable or fluctuat- 
ing real estate values at the time 
a particular contract was made; 
that the tourist industry was one of 
state’s greatest assets for purposes 
of determining whether a statute 
authorizing a municipal resort tax 
was constitutional;'® of extreme de- 
flation in Florida real estate values 
after the collapse of the 1925 boom 
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and almost total lack of market for 
real estate in Dade County in June 
1928; that the public largely mea- 
sures grades of clothing by the sales 
price; that the par value of stock is 
very often in excess of its actual cash 
or market value;'* and that growing 
timber is a valuable asset in Florida 
and that the cutting of timber out of 
“cut-over pine” lands takes away the 
value of those lands." 

Pre-evidence code, Florida’s district 
courts of appeal, likewise, judicially 
noticed a wide variety of adjudicative 
facts including the fact of general 
market conditions concerning realty 
at particular times;'* that a bridge or 
causeway connecting the mainland 
with a series of undeveloped keys 
would have a substantial impact 
and influence on the value and use 
of the keys property involved;'’ that 
between the April 1956 date of the 
contract to sell land and the Sep- 
tember 1959 date of the final decree 
denying specific performance of the 
contract, land values in the area had 
increased substantially;” that land 
having a fair market value of $500 
to $1,000 an acre is immediately 
enhanced in value from $25,000 
to $50,000 an acre after a limited 
access highway and its necessary 
interchange facility have been con- 
structed across it.”! 

The courts also noticed that a hotel 
was within a 25-mile radius of the 
airport; that the credit life insur- 
ance business operates extensively 
in Florida in response to legitimate 
demand;”* that a substantial dif- 
ference exists between a type of 
business generally conducted by an 
operator of terminal facilities for 
storage of gasoline and petroleum 
products in great bulk pending 
resale versus that type of business 
conducted generally by wholesalers 
in gasoline and petroleum products;“ 
that in a proceeding to recover the 
cost of obtaining a supersedeas 
bond to cover costs, surety compa- 
nies require security to be given to 
protect themselves in the event the 
judgment debtor is unable to pay the 
judgment if the judgment were af- 
firmed on appeal, and that the bond 
premium required is considerably 
less when the securities are of a type 


readily convertible into cash;?> and 
that, in a libel action against a news- 
paper for publication of a news item, 
a member of the newspaper staff 
wrote the newspaper’s headlines, 
rather than general dispatch.” 

But Florida’s Supreme Court and 
appellate courts have also refused to 
notice matters for the first time on 
appeal, precisely because they were 
not presented in the trial court.?’ 
These decisions reflect that the ap- 
pellate courts were deciding whether 
to judicially notice an adjudicative 
fact on a case-by-case, issue-by-issue 
basis, yielding little direction for ap- 
pellate parties as a result. 

Thus enters Florida’s evidence 
code, which does not specifically 
state that its judicial notice provi- 
sions apply to the appellate courts. 
There is no question, however, that 
post-evidence code, appellate courts 
recognize their power to judicially 
notice adjudicative facts on appeal,”* 
as well as the power to judicially 
notice law and judicial records.” 

The limitation on judicial notice 
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seems to be procedural; though it 
does appear in the case law or in 
actual appellate practice. That is, 
FS. §90.204(1) provides that, before 
an appellate court takes judicial 
notice of an adjudicative fact, it 
shall afford each party reasonable 
opportunity to present information 
relevant to the propriety of taking 
judicial notice and the nature of the 
matter noticed. 


Florida’s Judicial Notice on 
Appeal Rules are Consistent with 
Federal Rules on Judicial Notice 
The Federal Rules of Evidence 
provide that judicial notice may be 
taken at any stage of the proceed- 
ings, whether requested or not,*° 
of adjudicative facts that are “not 
subject to reasonable dispute” and 
either 1) “generally known within 
the territorial jurisdiction of the 
trial court” or 2) “capable of accurate 
and ready determination.”*' Judicial 
notice in Florida and federal court 
is based on the notion that certain 
undisputed facts or incontrovertible 
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propositions exist that may be ac- 
cepted as true without further proof:* 
“Judicial notice, therefore, merits that 
traditional caution is given, and courts 
should strictly adhere to the criteria 
established by the Federal Rules of 
Evidence before taking judicial notice 
of pertinent facts.”** 

A court must take judicial notice 
“if requested by a party and provided 
with the necessary information.”* 
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Either party is “entitled upon timely 
request to an opportunity to be 
heard as to the propriety of taking 
judicial notice and the tenor of the 
matter noticed.”* Notwithstanding 
the seeming liberality of the federal 
principles of judicial notice, federal 
judicial notice is appropriate only of 
a fact “not subject to reasonable dis- 
pute in that it is either (1) generally 
known within the territorial jurisdic- 
tion of the trial court or (2) capable 
of accurate and ready determination 
by resort to sources whose accuracy 
cannot reasonably be questioned.”*® 
Additionally, the federal judicial 
notice rule is applied somewhat 
conservatively, because federal ap- 
pellate courts also recognize that ac- 
cepting disputed factual propositions 
about a case not tested through the 
adversarial system of trial is a sharp 
departure from standard practice.*” 

The law of Venezuela on fruit flies, 
for example, may be “capable of ac- 
curate and ready determination by 
resort to sources whose accuracy 
cannot be reasonably questioned” 
pursuant to Federal Rule of Evidence 
201, but it does not mean that it is 
always relevant to judicial notice 
and the matter at issue. The courts, 
therefore, will not necessarily circum- 
vent the provisions of Federal Rule of 
Criminal Procedure 26.1 (concerning 
laws of a foreign country) by taking 
judicial notice of foreign law.** 

While federal Rule of Evidence 201 
addresses judicial notice on appeal 
of adjudicative facts, courts have 
historically developed judicial notice 
of law.** The proposed Federal Rules 
of Evidence 203 (on judicial notice 
of law) and 204 (on proving law) 
could provide even better guidance 
on this issue.*® Federal appellate 
courts, for example, recognize that 
they may take judicial notice of law 
and even of contracts, as well as the 
rules, regulations, and orders of ad- 
ministrative and other quasi-judicial 
bodies that are issued pursuant to 
their delegated authority.*’ 


Need to Codify an Appellate 
Rule Clarifying Judicial Notice 
Provisions in Appellate Context 
What these statutes, rules, and de- 
cisions reflect is that the information 


contained in the famous almanac 
about the moonlight on the evening 
of August 29, 1857, successfully 
changed the outcome of Lincoln’s de- 
fense of Armstrong, and those were 
facts that the trial court properly ju- 
dicially noticed at the trial level. But 
it does not necessarily follow that 
indisputable facts and law should be 
noticed for the first time on appeal. 

The matters that can be noticed, as 
set forth in FS. §§90.201 and 90.202, 
appropriately define those subjects 
proper for judicial notice at the trial 
level.*? It makes no sense, however, 
to have §§90.201 and 90.202 only 
apply at the trial level while the ap- 
pellate courts fashion standards on a 
case-by-case basis, perpetuating un- 
certainty over what can be noticed. 
Sections 90.201 and 90.202 should 
also expressly apply at the appellate 
levels and appellate litigants should 
be subject to their limits. Section 
90.207 also strongly suggests that 
judicial notice on appeal is proper. 
It also suggets the evidence code 
judicial notice provisions applies to 
appellate, and not just trial, courts: 
“(Tlhe failure or refusal of a court 
to take judicial notice of a matter 
does not preclude a court from tak- 
ing judicial notice of the matter in 
subsequent proceedings,” in accor- 
dance with the procedures set forth 
in the code. This also makes sense 
because §§90.203 and 90.204, which 
set forth the procedures for a court 
to take judicial notice, do not limit 
themselves to trial courts, only citing 
“the court.”*° 

But applying the judicial notice 
provisions of the evidence code in 
the appellate forum is not an easy 
matter. Undisputed and incontro- 
vertible facts in a criminal appeal, 
for example, may present a whole 
host of due process concerns that 
civil appeals may not. Moreover, 
judicially noticing that which the 
litigants failed to do themselves in 
the lower tribunal turns the notion 
of reviewing preserved error on its 
head. How can it be logically argued 
that a trial judge, who was never 
afforded the opportunity to consider 
that which is being judicially noticed 
for the first time on appeal, commit- 
ted reversible error? 
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The First District in Gulf Coast 
Home Health Services v. Department 
of Health Rehabilitative Services, 
503 So. 2d 415, 417 (Fla. lst DCA 
1987), has articulated some of the 
best guidance on this issue: 


The general rule that we deduce from 
these opinions, and the one which we 
have applied in disposing of the motions 
before us, is that it is altogether appropri- 
ate for the appellate court to take judicial 
notice of the existence of other cases, 
either pending or closed, which bear a 
relationship to the case at bar. That notice 
may include, at minimum, the identity of 
the parties and their counsel, the lower 
tribunal from which an appeal was taken 
and the provisions of the order on ap- 
peal, issues presented in the briefs, the 
status of a file within the court, and the 
dates of orders of the trial and appellate 
courts. To fail to do so would handicap 
the court with a tunnel vision that could 
lead to inconsistent results in some in- 
stances and would simply waste judicial 
resources in others. On the other hand, 
we find no persuasive support, either in 
the case law or in logic, for the type of 
judicial notice requested by Gulf Coast. 
In fact, we find that a policy of granting 
the kind of relief sought by Gulf Coast 
would be unworkable, unfair, and fly in 
the face of well-established principles 
regarding appellate review. While we 
can envision an unusual circumstance, 
for example an allegation of fraud upon 
the court, where the court might find it 
necessary to make an exception to the 
rule announced here, the grounds stated 
by Gulf Coast are clearly not of such tenor. 
{Citations omitted.] 


Conclusion 

Judicial notice on appeal is a vital 
adjudicative device for advancing 
appellate decisions on the merits. 
But it should be clarified in Florida, 
in the same way that there is a move 
to clarify it in the federal rules. This 
is even more important today be- 


cause efforts to advance appellate 
decisions fully on the merits must 
be counterbalanced with the strong 
policies of appellate preservation and 
review. Sound appellate practice still 
dictates that it is the better course 
of action to seek, with the assistance 
of a skilled appellate practitioner, 
judicial notice of these items at the 
lower tribunal level and bring their 
consideration, or denial, up for re- 
view on appeal by correctly using the 
evidence code and proper procedure. 
Doing so eliminates the risk that an 
appellate court will deny a motion for 
judicial notice submitted for the first 
time on appeal. It also increases the 
chances of an appellate court having 
an adequate appellate record that 
affords a meaningful opportunity 
for appellate review of the decision 
being challenged as error on appeal. 
More liberal appellate judicial notice 
places the appellate court in the role 
of fact-finding body and of allowing 
appellate litigants the proverbial 
“second bite of the apple,” rather 
than the intended role of reviewer 
of error. O 


' See Moonlight: Abraham Lincoln and 
the Almanac Trial (Reviewed), 7 Ga. B. 
J. 61 (2001 WL 1768535); H. Mitchell 
Caldwell, L. Timothy Perrin & Christo- 
pher L. Frost, The Art and Architecture of 
Closing Argument, 76 TULANE L. Rev. 961, 
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counting the “Almanac Trial”)); Richard 
H. Underwood, Not So Great Moments in 
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13 WipeneR L. J. 185 (2003); Richard H. 
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29 N. Ky. L. Rev. 237 (2002); Richard H. 
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Following the legislature’s initial 
adoption of the Florida Evidence Code 
in 1976, the supreme court approved 
and adopted the statutory code as rules, 
under its constitutional authority (FLA. 
Const. art. V, §2(a)) “to the extent that 
[the code provisions] are procedural.” Jn 
re Fla. Evidence Code, 372 So. 2d 1369, 
1369 (Fla. 1979). 

2 Reese v. Levin, 123 So. 809 (Fla. 1929); 
see also, e.g., Peterson v. Paoli, 44 So. 2d 
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20 Shirley v. Lake Butler Corp., 123 So. 2d 
267 (Fla. 2d D.C.A. 1960); see also Sterling 
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ing such notice is in the trial court.”). 

3° See R. Evin. 201(c) & (f). 

31 Gen. Elec. Capital Corp. v. Lease 
Resolution Corp., 128 F.3d 1074, 1081 
(7th Cir. 1997) (quoting Fep. R. Evin. 201). 
That authority includes Parker v. Brown, 
317 US. 341, 363 n.9, 364 n.10, 365 n.12, 
366 n.14-17, 367 n.18 (1943) (judicial 
notice taken of statistical data about 
California raisin industry appearing in 
several government publications); Knox 
v. Butler, 884 F.2d 849 (5th Cir. 1989) 
(census statistics); Beardmore v. Dep’t of 
Agriculture, 761 F.2d 677, 679 (Fed. Cir. 
1985) (judicial notice taken of American 
Automobile Association’s 1985 edition 
of California map); Barber v. Ponte, 772 
F.2d 982, 998-99 n.14-16 (1st Cir. 1985) 
(judicial notice taken of official statistics 
on particular age group, including mari- 
tal and divorce rates, school enrollment 
and educational attainment, economic 
status, employment rate, etc., compiled by 
census bureau and U.S. Dep’t of Health 
& Human Servs.); Jones v. Ill. Dep’t of 


Rehab. Serv., 689 F.2d 724, 728 (7th Cir. 
1982) (judicial notice taken that rubella 
epidemic in 1963-65 doubled number of 
births of hearing-impaired infants, with 
result that some 15,000 deaf individuals 
were at or approaching age of college or 
professional education, from study pub- 
lished in U.S. News & Wor tp Rep.); U.S. 
v. United Bhd. of Carpenters & Joiners 
of Am. Local 169, 457 F.2d 210 (7th Cir. 
1972) (census statistics); Skolnick v. Bd. 
of Comm’rs of Cook County, 435 F.2d 361 
(7th Cir. 1970) (census statistics); Cele- 
brezze v. Wifstad, 314 F.2d 208, 216 (8th 
Cir. 1963) (judicial notice taken of facts 
regarding “dry farming” operations ap- 
pearing in publications of the U.S. Dep’t 
of Agric.); see also Am. Transit Lines uv. 
Smith, 246 F.2d 86, 90 (6th Cir.1957) (ju- 
dicial notice taken of figures of American 
Automobile Association for 1955 show- 
ing there were 62,053,697 automobiles, 
including buses and trucks, in U.S.); In 
re Snider Farms, Inc., 83 B.R. 1003, 1008 
(Bankr. N.D. Ind.1988) (judicial notice 
taken of agricultural statistics issued by 
Indiana Agricultural Statistics Service, 
a cooperative publication of U.S. Dep’t of 
Agric. and Purdue University). 

82 Gen. Elec. Capital Corp., 128 F.3d at 
1081. 

add. 

34 Fep. R. Evin. 201(d). 

35 Fep. R. Evip. 201(e). 

36 Fep. R. Evip. 201(b). . 

37 See U.S. v. Hoyts Cinemas Corp., 380 
F.3d 558 (1st Cir. 2004) (citing Fen. R. 
Evip. 201); see, e.g., Hinton v Dep’t of 
Justice, 844 F.2d 126 (3d Cir. 1988) (refus- 
ing to take judicial notice of FBI agent’s 
affidavit predicting the time and expense 
involved in complying with lower court’s 
Freedom of Information Act order, since 
the affidavit satisfied neither prong of 
Rule 201(b)). 

In a criminal proceeding, issues 
concerning the law of a foreign country 
are not allowed to be raised under Fern. 
R. Evin. 201, but under Fep. R. Crim. P. 
26.1. See, e.g., U.S. v. McClain, 545 F.2d 
988 (5th Cir. 1977) (Fifth Circuit treated 
the applicability of the applicability of the 
Mexican laws concerning pre-Columbian 
artifacts an issue of fact for the jury). 

8° Pharmaceutical Research & Mfrs. of 
Am. v. Meadows, 304 F.3d 1197 (11th Cir. 
2002); Gilmere v. City of Atlanta, Ga., 737 
F.2d 894 (11th Cir. 1984) (federal civil 
rights laws do not speak to survivorship 
of actions; courts must, therefore, look to 
laws of states in which they sit to deter- 
mine if provision is made for survivorship 
of a given cause of action); see also J. M. 
Blythe Motor Lines Corp. v. Blalock, 310 
F.2d 77 (5th Cir. 1972); Ubuy Holdings, 
Inc. v. Gladstone, 340 F. Supp. 2d 1343 
(S.D. Fla. 2004) (both similar). 

“© See The Evidence Project, Professor 
Paul R. Rice, director, American Uni- 
versity Washington College of Law. Web 
site address for online versions of the 
proposed changes to the Federal Rules 
of Evidence on Judicial Notice: www.wel. 
american.edu/pub/journals/evidence/toc. 
html, visited Feb. 22, 2006. 
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4! See, e.g., Int’l Bhd. of Teamsters v. 
Chauffeurs, 394 F.2d 36 (6th Cir. 1968); 
Carter v. Am. Tel. & Tel. Co., 365 F.2d 486 
(5th Cir. 1966) (judicial notice of vari- 
ous aspects of Federal Communications 
Commission materials including tariffs, 
regulations, and its orders); Interstate 
Natural Gas Co. v. S. Cal. Gas Co., 209 
F.2d 380 (9th Cir. 1953) Gudicial notice of 
various contractual terms); United States 
v. Rice, 176 F.2d 373 (3d Cir. 1949) (both 
district courts and federal appellate/circuit 
courts may take judicial notice of facts); Lilly 
v. Grand Trunk W.R.R. Co., 317 U.S. 481 
(1943) (despite untimely injection of judi- 
cially noticed administrative law, it still may 
be judicially noticed for purposes of affirm- 
ing opinion after jury trial because it only 
fortifies a result which the court thought 
the jury could probably have reached even 
in the absence of such a rule). 

#2 Bia. Star. §90.201 sets forth those mat- 
ters which must be judicially noticed: 

“A court shall take judicial notice of: 

“(1) Decisional, constitutional, and 
public statutory law and resolutions of 
the Florida Legislature and the Congress 
of the United States. 

“(2) Florida rules of court that have 
statewide application, its own rules, and 
the rules of United States courts adopted 
by the United States Supreme Court. 

“(3) Rules of court of the United States 
Supreme Court and of the United States 
Courts of Appeal.” 

Section 90.201, sets forth those mat- 
ters which may be judicially noticed: 

“A court may take judicial notice of 
the following matters, to the extent that 
they are not embraced within s. 90.201: 

“(1) Special, local, and private acts and 
resolutions of the Congress of the United 
States and of the Florida Legislature. 

“(2) Decisional, constitutional, and public 
statutory law of every other state, territory, 
and jurisdiction of the United States. 

“(3) Contents of the Federal Register. 

“(4) Laws of foreign nations and of an 
organization of nations. 

“(5) Official actions of the legislative, 
executive, and judicial departments of the 
United States and of any state, territory, 
or jurisdiction of the United States. 

“(6) Records of any court of this state 
or of any court of record of the United 
States or of any state, territory, or juris- 
diction of the United States. 
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“(7) Rules of court of any court of this 
state or of any court of record of the United 
States or of any other state, territory, or 
jurisdiction of the United States. 

“(8) Provisions of all municipal and 
county charters and charter amendments 
of this state, provided they are available 
in printed copies or as certified copies. 

“(9) Rules promulgated by govern- 
mental agencies of this state which are 
published in the Florida Administrative 
Code or in bound written copies. 

“(10) Duly enacted ordinances and 
resolutions of municipalities and coun- 
ties located in Florida, provided such 
ordinances and resolutions are available 
in printed copies or as certified copies. 

“(11) Facts that are not subject to 
dispute because they are generally known 
within the territorial jurisdiction of the 
court. 

“(12) Facts that are not subject to 
dispute because they are capable of 
accurate and ready determination by 
resort to sources whose accuracy cannot 
be questioned. 

“(13) Official seals of governmental 
agencies and departments of the United 
States and of any state, territory, or ju- 
risdiction of the United States.” 

*8 Section 90.203, provides for compul- 
sory judicial notice upon request: 

“A court shall take judicial notice of 
any matter in s. 90.202 when a party 
requests it and: 

“(1) Gives each adverse party timely 


WN TERNATIONAL 
GENEALOGICAL 
SEARCH inc 


With just one call 


written notice of the request, proof of which 
is filed with the court, to enable the adverse 
party to prepare to meet the request. 

“(2) Furnishes the court with suf- 
ficient information to enable it to take 
judicial notice of the matter.” 

Section 90.204, provides for a determi- 
nation of the propriety of judicial notice 
and nature of matter noticed: 

“(1) When a court determines upon its 
own motion that judicial notice of a matter 
should be taken or when a party requests 
such notice and shows good cause for not 
complying with s. 90.203(1), the court shall 
afford each party reasonable opportunity 
to present information relevant to the 
propriety of taking judicial notice and to 
the nature of the matter noticed. 

“(2) In determining the propriety 
of taking judicial notice of a matter or 
the nature thereof, a court may use any 
source of pertinent and reliable informa- 
tion, whether or not furnished by a party, 
without regard to any exclusionary rule 
except a valid claim of privilege and 
except for the exclusions provided in s. 
90.403. 

“(3) Ifa court resorts to any documen- 
tary source of information not received 
in open court, the court shall make the 
information and its source a part of the 
record in the action and shall afford each 
party reasonable opportunity to challenge 
such information, and to offer additional 
information, before judicial notice of the 
matter is taken.” 
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Family LAW 


by Robert M. Schwartz 


Diffenderfer Revisited — Is the Double-dipping 


n December 2005, the entire 

New York City transportation 

system was shut down as a 

result of a strike by transit 
workers. One of the key issues of that 
strike was an attempt by workers to 
protect their entitlement to retire- 
ment benefits. The New York transit 
workers’ strike, as well as other 
recent labor disputes, exemplify the 
high emotions associated with these 
benefits. Family law attorneys know 
all too well the attachment that 
participants have to their retirement 
plans. This emotional attachment, as 
well as a lack of understanding of the 
nature of retirement plans, has led to 
confusion as to how retirement ben- 
efits are to be treated with respect to 
equitable distribution and alimony. 
The confusion is demonstrated by 
Diffenderfer v. Diffenderfer, 491 So. 
2d 265 (Fla. 1986), and what I have 
called the “Diffenderfer double-dip- 


ping quagmire.” 


Types of Retirement Plans 

An analysis of the Diffenderfer 
quagmire must begin with a general 
knowledge of the three mnain types of 
retirement plans. 

¢ Defined Contribution Plans. A 
defined contribution plan does not 
provide any guaranteed benefits 
to the participants. Instead of a 
guaranteed benefit, the plan estab- 
lishes individual accounts for the 
participants based solely on what 
has been contributed along with any 
interest and investment earnings or 
losses attributable thereon, as well 
as forfeitures from the accounts of 
other participants which have been 
allocated to the account.' Examples 
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Quagmire Still Alive? 


of defined contribution plans are 
profit sharing plans, money purchase 
pension plans, §401(k) plans, and 
employee stock ownership plans. 
Defined contribution plans are 
analogous to savings accounts be- 
cause participants’ rights to benefits 
are limited to the balance in their 
accounts. As the employees of Enron 
sadly discovered, if the account is 
worthless, then the participant will 
receive nothing. 

* Defined Benefit Plans. A defined 
benefit plan “promises” the partici- 
pant a specific benefit at the time of 
retirement. The amount of the ben- 
efit is usually determined by the use 
of a formula that includes years of 
service, date of retirement, and sal- 
ary. There are no separate accounts 
maintained for participants. In order 
to ensure that there are sufficient 
assets tu pay retirement benefits, 
defined benefit plans are actuarially 
funded on an aggregated basis utiliz- 
ing various assumptions. In other 
words, contributions are not made on 
behalf of individual participants.’ 

¢ Individual Retirement Accovnts. 
Individual retirement accounts 
(IRAs) are trusts created and or- 
ganized in the United States for 
the exclusive benefit of an indi- 
vidual or his/her beneficiaries and 
are governed by §408 of the Internal 
Revenue Code. IRAs are similar to 
defined contribution plan accounts. 


The History of the Quagmire 
Once upon a time, when there was 
no equitable distribution statute, a 
question existed whether retiremert 
benefits should be considered a mari- 
tal asset, or whether they should 


be treated as a source of income for 
purposes of determining support. 
In 1986 (approximately two years 
before the passage of the equitable 
distribution statute), the Florida 
Supreme Court in Diffenderfer held 
“that a spouse’s entitlement to pen- 
sion or retirement benefits must be 
considered a marital asset for pur- 
poses of equitably distributing mari- 
tal property.”® The Diffenderfer court 
also held that retirement benefits 
could be considered as a source of in- 
come for the payment of support. The 
court, in dicta, explained “[o]bviously, 
however, injustice would result if the 
trial court were to consider the same 
asset in calculating both property 
distribution and support obligations. 
If the wife, for example, has received 
through equitable distribution or 
lump sum alimony, one-half of the 
husband’s retirement pension, her 
interest in his pension should not 
be considered as an asset reflecting 
his ability to pay.” This statement 
appears clear on its face and is con- 
sistent with the concept that courts 
should equitably divide the marital 
estate and then determine the need 
and ability to pay support. 

A problem arose, however, as Dif- 
fenderfer was disseminated through- 
out Florida. That problem was in 
the form of the Westlaw/CD-Rom 
versions of the reported case. There 
was a discrepancy between the of- 
ficial reported version of the case 
and the Westlaw/CD-Rom version. 
In the Westlaw version, instead of 
the language reflected above that 
the court should not consider the 
wife’s interest in the husband’s pen- 
sion when considering the husband’s 
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ability to pay, it stated the following: 
“If the wife, for example, has received 
through equitable distribution or 
lump sum alimony, one-half of the 
husband’s retirement pension, his 
interest in his pension should not 
be considered as an asset reflecting 
his ability to pay.” That little mis- 
take resulted in a line of cases that 
held that once retirement benefits 
were divided, they could never be 
considered again for the purpose of 
determining support. It was as if the 
pension benefit went into a lockbox, 
never to be touched again. It did 
not matter if you were dealing with 
defined benefit or defined contribu- 
tion plans; if you were dealing with 
parties who were already receiving 
benefits, or if you were dealing with 
initial or modification actions. The 
answer was always the same. Once 
the retirement benefits were divided, 
they could not be considered as a 
factor when dealing with support. 
Throughout Florida, plan partici- 
pants were jumping for joy having 
been armed with a new ending to 
the Diffenderfer saga. One of those 
happy participants was Jerome 
Rogers. In Rogers v. Rogers, 622 So. 
2d 96 (Fla. 2d DCA 1993)(Rogers I), 
the court distributed Rogers’ pension 
to him and offset the value of that 
pension by awarding the wife the 
marital residence. At the time of the 
divorce, Rogers was not receiving any 
pension income. Several years later, 
at age 56, Rogers decided that it was 
time to retire, particularly since he 
was receiving the income from the 
pension that was awarded to him. 
He then filed a petition for termina- 
tion of his alimony obligation.® The 
trial court granted Rogers’ petition 
to terminate alimony, but the appel- 
late court in Rogers v. Rogers, 746 So. 
2d 1176 (Fla. 2d DCA 1999)(Rogers 
II), reversed the trial court’s deci- 
sion and held that the husband’s 
retirement was unreasonable under 
the circumstances.® The court was 
now faced with a dilemma. On ene 
hand, it had held that termination 
of alimony was improper and on the 
other hand, it had interpreted Dif- 
fenderfer to mean that you could not 
consider Rogers’ pension income as a 
source of alimony. The court, in order 


to arrive at some equitable result, 
simply held that a court can look at 
all assets and income (including pen- 
sion income), when determining the 
former husband’s ability to pay an 
arrearage. The court, in carving out 
this exception to the lockbox, stated 
“lallthough Mr. Rogers may shield 
his retirement benefits as a source 
of payment of current alimony, he 
cannot shield these payments con- 
cerning the arrearage. The pension 
income may thus be considered 
income available for enforcement of 
the alimony, should no other source 
be found.” 

Rogers IT illustrates and foreshad- 
ows difficulties the courts would 
encounter, after 1999, when trying 
to apply a bright-line rule in deter- 
mining whether previously awarded 
retirement benefits should be consid- 
ered in an action for modification of 
alimony. 

In March 2000, the Fourth DCA 
decided Lauro v. Lauro, 757 So. 2d 
523 (Fla. 4th DCA 2000). In Lauro, 
the husband, at the time of the par- 


ties’ divorce, was receiving pension 
income. The wife received 50 percent 
of the pension and as a result was 
entitled to the immediate receipt of 
$1,000 per month. The trial court 
applied Diffenderfer the same way 
that Rogers II applied Diffenderfer 
and stated that in determining the 
wife’s needs in connection with an 
award of permanent alimony, it 
could not consider the pension that 
she was receiving. The district court 
reversed the trial court and focused 
its analysis on FS. §61.08(2)(d), 
which requires the courts to consider 
the financial resources of each party, 
including the nonmarital and mari- 
tal assets and liabilities distributed 
to each, as well as FS. §61.08(2)(g), 
which requires courts to consider 
all resources of income available 
to either party. Moreover, the court 
correctly interpreted the dicta in Dif- 
fenderfer regarding the consideration 
of the same asset in calculating both 
property distribution and support as 
nothing more than what is reflected 
in FS. §61.075(8): The determination 
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of need and ability to pay with re- 
spect to support should be made after 
equitable distribution. It was clear 
that after Lauro, the lockbox was 
becoming unlatched. This became 
even more evident when the Third 
DCA reviewed a case with facts that 
were almost identical to Rogers II. 
Mr. Acker in Acker v. Acker, 821 
So. 2d 1088 (Fla. 3d DCA 2002), 
was a pilot for Delta Airlines when 
the parties divorced in 1993. At the 
time of their divorce, the husband 
received his interest in his pension 
and the wife received, as an offset, 
substantial assets which included 
the husband’s 401(k) plan and 
individual retirement accounts. In 
addition, the parties agreed that the 
wife would receive $3,000 per month 
in permanent periodic alimony and 
that they would revisit the issue of 
alimony when the husband retired. 
Three years later, Mr. Acker accepted 
early retirement and received a lump 
sum of $1,000,000 and $7,803 per 
month with respect to his pension. 
Acker, like Rogers before him, moved 
to terminate his alimony obligation. 
The trial court denied Mr. Acker’s pe- 
tition which resulted in the appeal. 
The Third DCA affirmed the trial 
judge’s decision by utilizing a two- 
part analysis. First, the court pointed 
out the error in the Westlaw/CD-Rom 
version of Diffenderfer and how that 
error might have impacted subse- 
quent decisions that held a court 
could not consider pension benefits 
when determining support once the 
benefit had been equitably divided. 
Second, the court pointed out that 
after Diffenderfer, the legislature 
enacted the equitable distribution 
statute and substantially amended 
the alimony statute. The equitable 
distribution statute states in unam- 
biguous terms that marital assets 
include benefits accrued during the 
marriage in pension plans. Nowhere 
in the equitable distribution statute 
is there an indication that the court 
has an option to treat the benefits 
as property or as a source of sup- 
port. The legislature, by passing F‘S. 
§61.075, requires that the benefits 
be treated as property. The Acker 
court, like the Lauro court, also em- 
phasized that the statute mandates 
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a consideration of alimony after 
equitable distribution and that the 
alimony statute calls for a consider- 
ation of the financial resource of the 
parties, which includes the marital 
and nonmarital assets distributed to 
them. 

Judge Gersten, in a very strong 
dissent, focused on precedents and 
what he believed was Diffenderfer’s 
proscription of considering retire- 
ment benefits in calculating property 
distribution and support obligations 
(prohibited double-dipping).* Judge 
Gersten also attempted to distin- 
guish initial dissolution proceed- 
ings from modification proceedings. 
Although the judge correctly stated 
that the treatment of pension ben- 
efits depends on the type of benefit 
and the method of division, he did 
not clearly state why the statutory 
framework of FS. §61.075 and §61.08 
should be applied differently in 
initial and modification actions. In 
addition, although he emphasized 
that the wife had received substan- 
tial assets at the time of the dissolu- 
tion that had greatly appreciated, 
Judge Gersten did not explain why 
this should not be considered in the 
modification action along with the 
husband’s pension income. 

The Third DCA certified conflict 
between the Acker decision and the 
other decisions that had applied Dif- 
fenderfer. The legal community, for 
almost three years, waited in antici- 
pation of how the Florida Supreme 
Court would resolve the 19-year-old 
“quagmire.” 

On April 14, 2005, we received 
our answer in Acker v. Acker, 904 
So. 2d 384 (Fla. 2005). The Acker 
court framed the issue before it as 
“(w|hether pension benefits equi- 
tably distributed to a party may be 
considered in determining the proper 
amount of alimony.” The court then 
stated that pension benefits can be 
so considered. The analysis utilized 
by the Florida Supreme Court in its 
very succinct opinion is the same as 
that utilized by the Third and Fourth 
DCAs in Lauro. 

Justice Bell’s concurring opinion in 
Acker addressed the double-dipping 
quagmire head-on. The concurring 
opinion contains the following sa- 


lient points: 

¢ The Florida equitable distribu- 
tion statute’s enumeration of marital 
assets includes pension benefits ac- 
crued during the marriage. A court 
cannot treat this asset as property or 
income. Ifa court treated the accrued 
benefit as merely a factor in deter- 
mining support, it would effectively 
convert the pension benefit into a 
nonmarital asset. 

* Diffenderfer’s “precise” holding 
was that retirement benefits must 
be considered as a marital asset. 
The interpretation of Diffenderfer 
that a court has an option to treat 
the retirement benefit as income or 
property would make the Diffender. 
fer decision internally inconsistent. 

¢ The factors utilized in determin- 
ing the amount of and entitlement to 
alimony (FS. §61.08(2)) are the same 
in an initial action and a modifica- 
tion action. 

¢ The double-dipping concern 
is not applicable when alimony is 
determined on the basis of need and 
ability to pay. 

¢ Concerns regarding double-dip- 
ping are more appropriately ad- 
dressed by the legislature than the 
courts. The concurring opinion noted 
that New Jersey passed a statute to 
preclude the consideration of income 
generated by a retirement benefit 
when determining alimony if that 
benefit was treated as an asset for 
equitable distribution purposes. 

¢ A bright-line rule that prevents 
consideration of the pension ben- 
efits that are being received ignores 
the fact that some of the benefits 
might have accrued after the time 
the benefits were equitably divided. 
Justice Bell, in addressing the 
dissent’s concern that consideration 
of the benefits in a postjudgment 
modification action is equivalent to 
a redistribution of property, correctly 
stated, “Allowing a court to look at 
Mr. Acker’s pension benefits when 
determining his ability to pay will in 
no way ‘redistribute’ the rights to the 
pension plan. Consider, for instance, 
if Mr. Acker also had a pension plan 
that had accrued entirely in the 
years after the parties’ marriage 
was dissolved. Would allowing a 
court to look to the benefits received 
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from that pension, in determining 
Mr. Acker’s ability to pay alimony 
somehow transfer the right to that 
pension to Ms. Acker?”!” 


Is the Quagmire Still Alive? 

Has the double-dipping quagmire 
been resolved now that the Florida 
Supreme Court has reexamined 
Diffenderfer by way of Acker? The 
answer to that question, in the 
author’s opinion, is no. Although 
the Florida Supreme Court has cor- 
rectly held that a court can consider 
equitably divided pension benefits 
when determining the amount of 
alimony, the court did not provide 
any meaningful guidance as to how 
those benefits are to be considered. 
The same confusion regarding retire- 
ment benefits still exists today as 
when Diffenderfer was decided. For 
example, attorneys and courts have 
little difficulty in dealing with bank 
accounts or securities that have been 
equitably divided when determining 
the amount of alimony. The court will 
look at the income that flows from 
these assets. Similarly, attorneys and 
courts have little difficulty in deal- 
ing with parties’ interests in defined 
contribution plans, such as 401(k) 
plans, because separate accounts are 
maintained for each participant. 

The confusion often arises when 
dealing with defined benefit plans, 
such as pensions. The traditional 
method of valuing pensions in 
Florida when a participant is not 
presently receiving benefits is based 
on a legal fiction. It assumes that the 
participant terminates employment 
at the time of divorce and defers 
receipt of the pension benefits until 
normal retirement age. Those ben- 
efits are then discounted to present 
value based on assumed interest 
rates and actuarial assumptions."! 
However, the value of the benefit that 
the participant receives at the time 
of retirement will be different from 
the value at the time of divorce. The 
value could be greater as a result 
of postdissolution years of service 
and/or early retirement subsidies." 
The value could be less because of 
postdissolution reductions or ter- 
mination of benefits. Courts and 
attorneys need to be cognizant of 
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these factors when considering sup- 
port after equitably dividing defined 
benefit plans. 

I have spoken to many attorneys 
who still feel, after Acker, that con- 
sidering previously divided retire- 
ment benefits when determining 
alimony constitutes impermissible 
double-dipping. These attorneys be- 
lieve that, since the value of the de- 
fined benefit plan is based, in part, on 
discounted future cash flow, that you 
cannot consider the cash flow when 
the participant starts to receive it. 
There are several weaknesses with 
this argument. First, a defined ben- 
efit plan is not the only asset which 
is valued, to some degree, on future 
cash flow. For example, the valuation 
of commercial and residential rental 
property is based on discounted cash 
flow. Does that mean that the rental 
income should not be considered 
when determining support? The 
answer is obviously no. Second, F‘S. 
§61.30(2)(a) requires that pension 
income be included in gross income 
when computing child support. It 
would be contradictory to consider 
pension income when computing 
child support and not consider it 
when determining alimony. 

It would be a mistake to amend 
FS. §61.075 and §61.08 in order 
to establish a bright-line rule that 
would prohibit consideration of eq- 
uitably divided retirement benefits 
when determining alimony. Well 
reasoned decisions can be reached 
without the use of these bright-line 
rules. Judge Gersten, in his dissent 
in Acker, pointed out that the assets 


Ms. Acker had received at the time 
of the divorce were substantial and 
had more than doubled. The trial 
court could have reached a conclu- 
sion that Ms. Acker was not entitled 
to alimony by simply considering 
the assets that were distributed to 
her (her financial resources) and 
determining that there was no need 
for continued support. 

Attorneys and courts also need to 
be aware that not all assets are cre- 
ated equally. For example, attorneys 
often counsel their clients to accept 
less than 50 percent of the marital 
estate if the client receives more 
than 50 percent of the liquid assets 
because “cash is king.” Inherent in 
this advice is that liquid assets are 
different from nonliquid assets. The 
party who is receiving the marital 
home in exchange for the value of 
a pension which is presently being 
paid out to the other party is not re- 
ally receiving “equal value” because 
of the difference in liquidity. FS. 
§61.08(2)(d) recognizes that one of 
the factors in determining alimony 
is the consideration of the marital 
and nonmarital assets distributed 
to each of the parties. That factor 
should be read broadly in order to 
consider the nature of the assets 
distributed, e.g., liquid or nonliquid, 
when ascertaining need and ability 
to pay. 

In summary, attorneys and courts 
should not be handcuffed by restric- 
tive rules that prohibit careful and 
creative analysis and consideration 
of distributed retirement benefits 
when deciding issues pertaining to 
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alimony. We should not forget the 
statement found in Diffenderfer 
that “we decline to impose any rigid 
rules and leave the doing of equity 
to the trial court.”’* Equity can be 
accomplished by utilizing the exist- 
ing framework which is found in F:S. 
§61.075 and §61.08. 0 


29 U.S.C. 1002(34). 

? Failure to distinguish between fund- 
ing defined benefit plans and defined 
contribution plans has resulted in 
problems when courts have dealt with 
division of benefits by way of a deferred 
distribution, e.g., QDRO. See Richardson 
v. Richardson, 900 So. 2d 656 (Fla. 2d 
D.C.A. 2005), citing Boyett v. Boyett, 703 
So. 2d 451 (Fla. 1997), in which the court 
held that it could not consider postdis- 
solution contributions when dividing a 
defined benefit plan by way of a QDRO. 
This holding fails to recognize that there 
are no specific contributions made on 
behalf of individual participants when 
dealing with defined benefit plans. 

3 Diffenderfer, 491 So. 2d at 270 (Fla. 
1986) (emphasis added). 

4 Id. at 267-268. 

> Mr. Rogers initially believed that the 
termination of alimony was automatic. 

5 See Pimm v. Pimm, 601 So. 2d 534 
(Fla. 1992). 

7 Rogers, 746 So. 2d. at 1180 (Fla. 2d 
D.C.A. 1999). 

8 Diffenderfer’s language is actually 
very broad and is not limited to retire- 
ment benefits (Obviously, however, injus- 
tice would result if the trial court would 
consider the same asset in calculating 
both property distribution and support 
obligations.” 491 So. 2d. at 267). 

® Acker, 904 So. 2d at 388 (Fla. 2005). 

10 Td. at 393. 

"| See Boyett v. Boyett, 703 So. 2d 451 
(Fla. 1998). 

'2 The value of what Mr. Acker received 
at the time of retirement was substan- 
tially greater than the value of his pen- 
sion benefits at the time of the divorce. 

'S Diffenderfer, 491 So. 2d at 270 (Fla. 


1986). 


Robert M. Schwartz practices with 
the law firm of Miller, Schwartz & Miller, 
PA., in Hollywood. He is board certified 
in marital and family law, and is also a 
certified public accountant. Mr. Schwartz 
has lectured on issues with respect to divi- 
sion of retirement plans in dissolution of 
marriage actions. 

This column is submitted on behalf 
of the Family Law Section, Jorge M. 
Cestero, chair, and Charles Fox Miller, 
editor. 
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LABOR AND EMPLOYMENT LAW 


by Darren A. Schwartz 


Gallagher v. Manatee County: 
The Sovereign Immunity Cap for FCRA Claims 
Includes Attorneys’ Fees and Costs 


he Second District Court 
of Appeal recently issued a 
decision which is likely to 
significantly impact prac- 
titioners in the area of employment 
law regarding the application of the 
$100,000 cap in FS. §768.28(5). In 
Gallagher v. Manatee County, 31 Fla. 
L. Weekly D339 (Fla. 2d DCA Febru- 
ary 1, 2006), the court held that the 
plaintiff's attorneys’ fees, costs and 
expenses, compensatory damages, 
and back pay award were collectively 
subject to the limitation on the “total 
amount of recovery” provided for 
in FS. §760.11(5), which adopts by 
reference the $100,000 cap in FS. 
§768.28(5). The holding represents 
a bright-line decision regarding the 
scope of the statutory cap applicable 
to claims under the Florida Civil 
Rights Act of 1992 (FCRA)! against 
governmental entities enjoying the 
benefits of sovereign immunity. 
The case involved a claim by 
Gallagher against his employer, 
Manatee County, for gender dis- 
crimination and retaliation under 
the FCRA. Following a jury trial, a 
verdict was returned in favor of Gal- 
lagher, awarding him compensatory 
damages of $230,000 and back pay 
of $20,000.? As is typical in some 
employment discrimination cases, 
the total amount awarded for at- 
torneys’ fees ($291,743.75) and costs 
and expenses ($18,282.50) exceeded 
the recovery to Gallagher for com- 
pensatory damages and back pay.* 
The trial court, however, applied 
the statutory $100,000 cap on the 
county’s liability. Thus, Gallagher 
was limited in the amount he could 
recover from the county in a judg- 


ment to $100,000. 

On appeal, Gallagher argued 
that the trial court erred because 
the $100,000 cap applies only to 
compensatory damages and not to 
other monetary awards available 
under §760.11(5). In support of these 
contentions, Gallagher asserted 
that 1) the statutory provisions 
regarding the cap are ambiguous; 
and 2) §760.11(5) mandates a lib- 
eral construction as required by 
§760.01(3).* 

In rejecting these contentions, the 
court began its analysis by examin- 
ing the appropriate statutory frame- 
work beginning with §760.11(5), 
which sets forth in pertinent part 
the remedies available to persons ag- 
grieved by a violation of the FCRA: 


(5) In any civil action brought under this 
section, the court may issue an order 
prohibiting the discriminatory practice 
and providing affirmative relief from 
the effects of the practice, including 
back pay. The court may also award com- 
pensatory damages, including, but not 
limited to, damages for mental anguish, 
loss of dignity, and any other intangible 
injuries, and punitive damages.... The 
judgment for the total amount of puni- 
tive damages awarded under this section 
to an aggrieved person shall not exceed 
$100,000. In any action or proceeding 
under this subsection, the court, in its 
discretion, may allow the prevailing party 
a reasonable attorney’s fee as part of the 
costs. It is the intent of the Legislature 
that this provision for attorney’s fees be 
interpreted in a manner consistent with 
federal case law involving a Title VII ac- 
tion.... Notwithstanding the above, the 
state and its agencies and subdivisions 
shall not be liable for punitive damages. 
The total amount of recovery against the 
state and its agencies and subdivisions 
shall not exceed the limitation as set forth 
in s. 768.28(5).° (Emphasis added.) 


The court next examined 


§768.28(5), the statutory provision 
establishing limitations on the 
waiver of sovereign immunity for 
tort liability: 

(5) The state and its agencies and subdivi- 
sions shall be liable for tort claims in the 
same manner and to the same extent as 
a private individual under like circum- 
stances, but liability shall not include pu- 
nitive damages or interest for the period 
before judgment. Neither the state nor its 
agencies or subdivisions shall be liable to 
pay a claim or a judgment by any one per- 
son which exceeds the sum of $100,000 
or any claim or judgment, or portions 
thereof, which, when totaled with all 
other claims or judgments paid by the 
state or its agencies or subdivisions aris- 
ing out of the same incident or occurrence, 
exceeds the sum of $200,000. However, a 
judgment or judgments may be claimed 
and rendered in excess of these amounts 
and may be settled and paid pursuant to 
this act up to $100,000 or $200,000, as 
the case may be; and that portion of the 
judgment that exceeds these amounts 
may be reported to the Legislature, but 
may be paid in part or in whole only by 
further act of the Legislature.*® 


The court concluded that the 
plain meaning of the phrase “total 
amount of recovery” in §760.11(5) 
requires that it include all forms of 
monetary relief, including attorneys’ 
fees and costs. The court pointed to 
the dictionary definition of the term 
“recovery, which it found to be broad 
and comprehensive, and indicated 
that together with the use of the 
term “total,” the legislature could 
not have been any clearer in draft- 
ing the statute. Specifically, the court 
stated, 

Recovery means “the obtaining of right 
to something by verdict or judgment of a 
court of law.” Random House Unabridged 
Dictionary 1613 (2d ed. 1993); see also 
Black’s Law Dictionary 1302 (8th ed. 


2004) (defining recovery as “an amount 
awarded in or collected from a judgment 
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or decree”); cf. Webster’s Third New Inter- 
national Dictionary 1898 (1993) (defining 
recover [*7] as “to gain by legal process”). 
Recovery and its cognate recover are 
broad and comprehensive terms. There is 
nothing in the meaning of recovery which 
suggests that some elements of an award 
are not part of the recovery which is sub- 
ject to the cap on liability. The legislature 
employed a phrase — “the total amount 
of recovery”— that is crystal clear in its 
inclusiveness.’ 


However, the court did not rely 
solely on rules of statutory construc- 
tion and went on to observe other 
court decisions and statutes wherein 
“back pay” and attorneys’ fees and 
costs were determined to be part of 
a “recovery.”* Finally, the court indi- 
cated that a direction in §760.11(5) 
that the provision for attorneys’ fees 
be interpreted in a manner consis- 
tent with federal case law involving 
a Title VII action does not apply to 
the issue of whether attorneys’ fees 
are subject to the cap. The court 
reasoned that other than containing 
a provision disallowing an award of 
punitive damages against the gov- 
ernment, the federal statute contains 
no limitations on recoveries against 
governmental entities.° 

In this author’s opinion, the Gal- 
lagher decision is well-reasoned and 
based on the application of long- 
standing legal principles. Whether 
the decision will impact the effec- 
tiveness of the remedies provided 
to a prevailing civil rights plaintiff 
against a governmental entity en- 
joying the benefits of sovereign 
immunity, as the court suggests, 
remains to be seen. One anticipated 
outcome from this decision may be 
an increase in the filing of parallel 
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federal claims under Title VII in 
conjunction with FCRA claims in 
state court proceedings. Importantly, 
Gallagher involved claims for retali- 
ation and gender discrimination un- 
der the FCRA only. However, FCRA 
claims may also often be brought in 
conjunction with Title VII claims in 
the same case. 

Over the past several years, there 
has been a trend of employment law 
practitioners representing employ- 
ees bringing an increased number of 
claims against governmental entities 
in state court based solely on alleged 
violations of the FCRA, even though 
parallel claims could perhaps be as- 
serted under Title VII in the same 
action.’ Perhaps many plaintiff’s 
practitioners are concerned that 
governmental defendants will re- 
move such cases to federal court if 
federal claims are included, and that 
their chances of defeating summary 
judgment motions are better if they 
are able to remain in state court 
as opposed to litigating in federal 
court. In addition, perhaps plaintiff's 
practitioners do not desire to be 
subject to the Rule 26 requirement 
and deadlines often imposed by the 
federal courts. Regardless of the rea- 
sons for preferring state court, there 
is likely to be an increase in federal 
claims as a result of the Gallagher 
decision simply to attempt to avoid 
the application of the $100,000 cap. 

Another possible outcome may be a 
decrease in the number of proposals 
for settlement in cases only involving 
FCRA claims. Whether the statutory 
cap applies to proposals for settle- 
ment in claims brought under FCRA 


is a novel question, one which does 
not appear to have been addressed by 
the courts.'! However, a logical exten- 
sion of Gallagher is that a proposal 
for settlement by a plaintiff would be 
of little effect in an FCRA case as any 
award for attorneys’ fees pursuant to 
a proposal for settlement would also 
be subject to the cap. 0 


Stat. §760.01 et seq. (2005). 

? Gallagher, 31 Fla. L. Weekly D339, *1-3. 

3 Commissioner v. Banks, 543 US. 426, 
438 (2005). 

* Gallagher, 31 Fla. L. Weekly D339, *1-3. 

5 Id; quoting Stat. §760.11(5). 

§ Gallagher, 31 Fla. L. Weekly D339, *4; 
quoting Stat. §768.28(5). 

7 Td. at *6-9. 

8 See Berek v. Metropolitan Dade 
County, 396 So. 2d 756.759 (Fla. 1981); 
and Pinellas County v. Bettis, 659 So. 2d 
1365, 1367 (Fla. 2d D.C.A. 1995), wherein 
the courts held that the statutory cap 
includes costs and postjudgment inter- 
est. However, it should be noted that the 
Florida Supreme Court, in Cauley v. City 
of Jacksonville, 403 So. 2d 379 (Fla. 1981), 
referred, albeit in dicta, to the cap set 
forth in §768.28(5) as providing a ceiling 
for “compensatory recovery.” Neverthe- 
less, Cauley did not involve an FCRA 
claim, and, therefore, did not involve an 
interpretation of §760.11(5). 

® Gallagher, 31 Fla. L. Weekly D339, 
*13-14. 

© Maniccia v. Brown, 171 F.3d 1364, 
1368 n.2 (11th Cir. 1999); Brasington v. 
EMC Corp., 855 So. 2d 1212, 1217 (Fla. 
1st D.C.A. 2003). 

1 At least two courts have reached 
different opinions on whether the cap 
applies to attorneys’ fees in the context 
of a tort claim. Pinellas County v. Bettis, 
659 So. 2d 1365 (Fla. 2d D.C.A. 1995) 
(indicating in the affirmative); Tramel 
v. Bass, 707 So. 2d 847 (Fla. 1st D.C.A. 
1998) (indicating in the negative). Nota- 
bly, the Bass court certified the operative 
question to the Supreme Court, but the 
case was settled and dismissed before a 
decision was reached. 


Darren A. Schwartz, a partner 
in the law firm of Rumberger, Kirk & 
Caldwell, P.A, practices in the firm’s Tal- 
lahassee office where he concentrates on 
representing public and private employers 
in employment and civil rights matters. 
He received his undergraduate degree 
from the Florida State University in 1987, 
and his J.D. from Samford University, 
Cumberland School of Law in 1990. 

This column is submitted on behalf 
of the Labor and Employment Law Sec- 
tion, Frank D. Kitchen, chair, and Frank 
E. Brown, editor. 
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Attorney Referral Services 


@ A-A-A Attorney Referral Service ~ 
Every month over 13,000 people Call seeking 
a Lawyer due to our Innovative Marketing 
Strategies. Call today - Is your phone ring- 
ing like it used to? 

1-800-733-5342; 1-888-669-4345 


Automotive Forensic Services 


@ Accident Investigation, Injury, Death, 
Property Damage, Defect, Negligence, Fire, 
Fraud, Bad Faith, Faulty Repair. State/Na- 
tionwide,* Salvatore R. Raimondi, Sr., (561) 
832-6022, Web site: www.AAFSA.com; 
E-mail: RSRAIMONDI@AAFSA.COM. 


Aviation Consultant 


@ Retired FAA Inspector; experienced 
aircraft accident investigator. In-depth knowl- 
edge of FAA regulations, orders, and policies; 
also, FAA philosophy, tactics, and techniques. 
Conduct accident investigations, case screen- 
ing, research, and serve as expert witness. 
Keating Aviation Consulting, LLC, (502) 
722-9400, Fax: (502) 722-9401, E-mail: 
keatingavconsult@ bellsouth.net. 


Expert Witnesses 


Handwriting 


= American Document Examiners, Rita 
Lord: 1208 Marine Way, Suite 303 North 
Palm Beach, Fl 33408. Court qualified expert 
witness in Federal, Circuit, Probate, District 
Courts and arbitration cases throughout the 
U.S. Phone(561)622-6310; 

www.americandocumentexaminers.com. 


@ Forensic Document Examiner/Hand- 
writing Expert: Don Quinn, 101 Century 
21 Drive, Suite 123, Jacksonville, FL 32216, 
(904) 721-3434. Thirty years experience 
in Federal and State Crime Laboratories. 
Qualified in Federal and State courts. Retired 
FDLE Document Examiner. 
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Expert Witnesses Continued 


= Certified Forensic Document Exam- 
iner, Thomas Vastrick, 380 S. State Road 
434,Suite 1004-132, Altamonte Springs, FL 
32714. (800) 544-0004. Formerly with U.S. 
Postal Inspection Service Crime Lab. Over 
27 yrs. Experience. ABFDE Certified (former 
Board Director.) Court qualified throughout 
southeast. 


Land Use & Zoning 


@ Lester L. Solin, Jr., FAICP, MCP, MBA, 
Fellow, Past Commissioner, Am. Inst. of Certi- 
fied Planners (AICP). 35+ years Experience in 
testimony regarding Land Use, Comprehen- 
sive Plans, Land Development Codes, Site 
Plans, & Compatibility, Consistency & Com- 
pliance. Solin and Associates, Inc.; (407) 
682-7200; (407) 252-7200 cell; saiplans@ 
aol.com: www.solinplanning.com. 


Law Enforcement 
& Security 


@ Lou Guasto Law Enforcement & Se- 
curity Expert Witness. Retired Police Chief 
with twenty-six years of Law Enforcement 
experience. F. B.|. Academy graduate. Former 
University Criminal Justice Instructor. (954) 
434-0413. 


Medical 


@ Physicians For Quality: Credible medi- 
cal experts. Since 1986. We have Florida 
physicians who have agreed to review your 
malpractice case, and if it has merit, testify for 
you. Plaintiff or Defense. 1-800-284-3627. 
Visitus at www.pfq.com. 


Mining Engineering 


& Mining Engineering Experts: Extensive 
expert witness experience, all types mining: 
accidents, injuries, wrongful death, construc- 
tion, trucking/rail, disputes, product liability, 
mineral property management, mineral ap- 
praisal for estate & tax 540-989-5727. 
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Premises Liability 
& Security 


& Premises Liability & Security; Police 
Practices & Procedures; Wrongful death. 
William TT. Gaut (239) 593-8033. Naples, 
Florida. Visit Web site: www.wtgaut. 
com. 


Real Estate Law 


@ James L. Mack, Board Certified Real 
Estate Lawyer with 55 years of practice in 
Florida exclusively in the area of real estate 
law, “AV” rated, Chair of Dade County Bar 
Ass’n Real Property Committee 1995-2004, 
is available to act as expert witness or con- 
sultant in real property litigation in all Florida 
counties. 20185 East Country Club Drive, 
#607, Miami 33180, (305) 933-2266, fax 
(305) 682-1533. 


Malpractice Insurance 


Jason A. Wyman of Advanced Insurance 
is an independent agent who specializes in 
malpractice insurance. Access rates from 
various carriers with one application. (954) 
889-0710; jwyman@advancedins.com. 


Stockbroker Fraud 


Mismanagement 


@ Call us to talk over remedies available 
to your clients who have securities account 
losses. Referral or co-counsel; expert wit- 
ness affiliations. David McGee and Peter J. 
Mougey, Beggs & Lane, Pensacola, (850) 
432-2451. 


Stockbroker Misconduct 


@ Darren C. Blum, Esq., concentrates on 
recovering investors’ losses caused by stock 
and commodity broker misconduct. Mr. Blum 
has vast experience within the securities in- 
dustry, as a former licensed broker; former 
associate of a large New York law firm that 
defended many brokers and brokerage firms; 
former intern for the NASD Arbitration Depart- 
ment; a published author and coauthor of se- 
curities arbitration articles; and an approved 
Arbitrator for the NASD and NFA. Referring 
attorneys are gladly paid in accordance with 
Florida Bar rules. Blum & Silver, LLP, 12540 
W. Atlantic Bivd., Coral Springs, FL 33071; 
phone (954) 255-8181, fax (954) 255-8175, 
1-877-STOCK-LAW. 
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Lawyer Services 


CONTINGENCY CONSTRUCTION CLAIMS 


*Delay Claims eLiens 
*Contract Disputes *Surety Disputes 
*Bond Claims *Defect Claims 


Experience is the Difference! 


With five Board Certified Construction Law lawyers, we’re 
fainiliar with the dynamics of the construction process. We know 
how to actively manage claims and disputes and get them resolved 
in a timely and cost effective manner. 


For more information, visit our website at www.robertsongroup.org 


Expert Witness Testimony 
For Insurance-Based Litigation 


INSURANCE METRICS CORP. 


Experienced in: 
Agent/Actuarial Malpractice, Surplus Lines 
Bad Faith, Coverage, Applications, Regulation 
Damages, Standards of Care, Reinsurance 
Liability, CGL, WC, Auto, HO, Disability 
Health, Life, Annuities, Ins. Agency Valuations 


cai 561-995-7429 


Full background at: 
www.expertinsurancewitness.com 


Bill Hager, President 


Former insurance Commissioner 
Former Property Casualty CEO 


Miller Engineering 


Michigan 
Arbor 
734-662: 


: ng eering.com 
e-mail: jmiller@millerengineering.com 


Mechanical Engineering 
Power Tools and Machine Guarding 
Guarding and Entanglement Accidents 
Compliance with OSHA/ANSI/ASTM/UL/NFPA 
Metalworking, Woodworking, Plastic Molding 
Warnings, Labels, Instructions and User Manuals 
Warnings & Instructions Books by Miller & Lehto (4) 
Design of User Manuals & Wamings (ANS! Z535) 
Intemational (ISO) Symbol/Waring Requirements 
Health & Chemical Hazard Wamings 
Consumer Product Sefety 
Human Factors and Ergonomics 
Slips, Falls: Premise - Vehicle - Ladder 
Child, Home Appliances, Power Tools & Electrical 
Vehicles: Auto, Truck, Trailer, Boat, Recreational 
Auto Crash Data Retrieval System (Vetronix CDR) 
Roadway/Traffic Accident Reconstruction 
ATV, Jet Ski, Snowmobile, Personal Watercraft 
Seat Belts, Air Bags, Restraint Usage/Wamings 
Chemical, Environmental and Fire 
Fires & Explosions: Vapors/Electrical/Chemical 
OSHA Material Safety Data Sheets (MSDS) 
Chemical Labeling Requirements (ANSI Z129.1) 
Groundwater & Environmental Contamination 
Chemical & Solid Waste Disposal Warnings 
Agricultural and Construction Engineering 
Construction Trades & Equipment Accidents 
Tractor, Implement, Harvester & Grain Storage 
Chemicals: Pesticides, Herbicides, Fungicides 


James M. Miller, PE, PhD Mark R. Lehto, PhD 
Bradley T. Cook, PE, BSME 
Our 12 other professional staff represent degrees in 
mechanical, agricultural, chemical, human factors, 
ergonomics, packaging, law and psychology. 
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ERISA Plans 
, © Personal Health Insurance Policies INCREASE 
, * State and health plans REVENUE 75% 
BANKRUPTCY CH 7-13 
° PETITION PROCESSING 
UNDER NEW REFROM LAW 
* Provider balance billing disputes Best Case - ECF Filing 
WADE YEAKLE P.A. www.wadeyeakle.com CONTACT US FREE YOUR STAFF TO WORK 
Tort & insurance practice since 1967 Phone: (727) 896-1230 727-364-6333 
Healthcare specialization since 1990 Fax: (727) 823-8043 ———— lee 
540 a Street North Cell: (727) 643-9695 ELIMINATE ALL TIME 
St. Petersburg, FL 33701-2302 Email: info@wadeyeakle.com CONSUMING DETAILS AND LET 
Have you ever wished _ you could sit down and talk in complete confidence with someone about 


your law practice—someone whose drinking or drug problem may have been worse than yours; someone 
who can tell you what drinking/use of drugs did to his or her practice, family, and health? Or maybe just 
someone to listen with an understanding heart rather than with judgment and condemnation? 


Have you ever thought’ what a relief it would be, without any cost whatsoever, to be able to talk frankly 
with just such a person—a person who is solving problems just like yours and is living happily and use- 


Now you can. Call the Florida Lawyers Assistance, Inc., hotline at 800/282-8981. 
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Lawyer Services 


| A DELTA Expert Construction Consulting TRADEMARK 


Consulting Group, Inc. & COPYRIGHT SEARCHES 


Challenging legal issues require seasoned experts. ies TRADEMARK-Supply word and/or 

¢ Contract Audits / Fraud Investigations ? [design plus goods or services. 

Schedule Delay Analysis tN SEARCH FEES: ee 

¢ Construction Defects Investigations é COMBINED SEARCH - $315 ‘4 

Termination / Bankruptcy / Surety Bond Claims (US, Sate, Commen Low and 
TRADEMARK OFFICE - $135 

Delta Consulting Group ba national fm with -” intemnationel reach of professionals EXPANDED COMMON LAW - $165 

experienced in construction, engineering, forensic accounting, litigation support—expert DESIGNS - $210 per International class 

witness, financial, economics, insurance, surety, real estate and dispute resolution. COPYRIGHT - $180 
PATENT SEARCH - $450 (minimum) 

Serving all of Florida (850) 916-7962 www.delta-cgi.com INTERNATIONAL SEARCHING 


(for attomeys only - applications, Section 8 

& 15, Assignments, renewals.) " 


Call for Entries APPROVED-} Our services meet 


i standards set for us by a D.C. Court 

| Law Firm Newsletter and Brochure 

' Over 100 years total staff experience - not 


connected with the Federal Government. 


os GOVERNMENT LIAISON SERVICES, INC. 
Phone: (703) 524-8200 
FAX: (703) 525-8451 


of Appeals Committee. 
Nationwide Competition for firms of all sizes. 


Visit www.advocatusdiaboli.org 


at Major credit cards accepted. 
If it's a question of TOLL FREE: 1-800-642-6564 - 
WWW.TRADEMARKINFO.COM 

Safety... 


The answer must be 
Engineering, Safety, and jad 
Security Experts Profess iona : KERR & ASSOCIATES 


(All Disciplines) Frssin Court Reporters 


Serving Lake and Seminole County 
Professional Safety Incorporated 4-800-246-1753 


1.800.562.7233 Located in the Palm Beach Area 


Sanford 
1033 W. 1st Street 
Suite A 


: Sanford, Florida 32771 
to 
No Merit - No Charge (subject to terms) : (407) 330-4700 


with in depth medical testimony of physical damages caused by pain. 


ME DAWES 4 
14 .N. Sinclair Ave. 
itness, Ltd. 614 N. Sinclar Ay 
Tavares, Florida 32778 
medical expert testimony in medical malpractice, personal injury & disability claims (352) 742-3144 


Fax (352) 742-1244 


Deposition Suites Available 
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Bankruptcy Coordinator 


Blumberg Excelsior 


Corporate Creations | STEVE 
Delta Consulting 
East Bay Mortgage 
e f Smart Marketing 


I don’t think the court is buying our argument. 


Empire Corporate 
Florida Lawyers Mutual Cover 3 
Gilsbar 


Government Liaison 


Great American Ins. 
Harvey E. Morse, P.A. 
Insurance Metrics 
Int’] Genealogical 
Kerr & Associates . 
Lawyers Direct 
Lawyers USA 

LexisNexis Cover 2, 17 


He insists on seeing a senior partner — no “whippersnappers.” 


Marcia Lippincott 13 
Miller Engineering 54 
Med Witness 55 
Podhurst Orseck 31 
Professional Safety 55 


Proskauer Rose 

QLTT International 

Ricci, Leopold 

The Robertson Group 

Trugman Valuation 29 
West 9, Cover 4 
Wade Yeakle 54 


Perhaps you'd prefer to come back another time, sir. 
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Westlaw’s new RegulationsPlus opens a universe of possibilities. 
For thorough, reliable federal regulatory research, turn to one source: 
RegulationsPlus. Access Westlaw’s new comprehensive index, editorially created 
federal caselaw summaries, integrated federal register, versions, related 


administrative content and all other relevant sources. 


RegulationsPlus, a single comprehensive source for researching the Code of 


Federal Regulations. Complete your research quicker and with total confidence. 


To experience RegulationsPlus, visit west.thomson.com/westlaw/regulationsplus 
or call 1-800-762-5272 today. 
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